VIRGINEAL
BEFORE THE VIRGINIA GAS AND OIL BCOARRD
PETITIONER: STDHEY T. DEEL RENDA a@m AND
| BHYLLIS EEENE :
(SURFACE OWNER)
VIRGINIA GAS
AND OIL BORRD

~ (Permit applicant]

RELIBF SOUGHT: APPEAL OF DECIBION BY TEE DIRBCTOR

F A A Ve L L S e R

DOCKET WO.
OF TR DIVISTON OF GAS IMD OIL VGOB-12~-
DATRD AUGUST 26, 2012, FOLLOWING 1113-3083
INFORMAL FACT PINDING CONFERENCE
218
REPQRT OF THE ROLRD
FINDINGE 3ED ORDER
L. Hearing Date and Pisce: This matter came on for E£imal

hearing befors the Vzrgxma Gas and Oil Beard (beweaftex *Board®} at
$:060 a.@. on December 18, 2012 at the Russell County Conference Cénter,
Lebanon, Virginia.

2. Apgearsnced: Sidney T. Deel and Reuds NErdely appsaved fox
the Petitioner, {surface ownexs); Mark Swarts, Esg. appeared for the
Respondent, CRE Gas Company, ILLC: and Sharoen H. B. P:.geon, BsG, Sam.sr
Assistant Attorney Genéral, was presdnt to advise che ‘Board.

3. Jurisdiction and Hotice: Pursudnt to V., Code B5 35.31-
361.2 &t seg., the Beayd Iinds that it has Jurisdictisn over the
sudiject matter. - The Board also finds thar the notices given hersin
satisfy all statutory veguirements, Board rule reguirements aand the
.wminimum  standards of due provess. afrer heariug argumpents  and
considering the Directors decision and evidenge presenved, upon motion
and vote, the Board denied Pevitioner’s spplication on appeal, relyiag
on Va, Code §§ 45.1-364.1, 45.3-381.29, 45.1-36%.35 and 45.1-381. 38.

4. Belief Reguegted: Petitiopers, Siduney T. Deel, Rends Erdely
and Phyllis Keene {gurface cwners), asppealsd Lhe. Bzrector‘s decigion in
IFPC 218, reguesting:

I. Sidney T. Deel, Renda Erdely and Phyilis Xeene objected to
CNE Gas Compeny. LLC and gmy contractors working for MK
-Gas Comparry, EC to come gn the property Sescribed s resl
property owmed by Clyde C. Feeme, Ur.. eb al and wminerals
owned John ¥. Pobst acquired in 1907 and 191}. recorded in
Llark of Bu::haman County. Virginia containing 10 acres nore
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‘or iess of royalry of gas and oil rights.

$. The enly statutory objections to permit applicaticns
svailable to surface ownexrs ate set pui: at § 45.3-3561.35. (B}
Objecticms o pexmits; hésring.

i. The operaticns plan for seil srosion and sediment
cantral is not sdeguate or not effective;

2. Measures in addition to the reguivement for 4 well's
water-protection string ars necessary to protecﬁ fresh
water-Bearing strata; |

4. Iocation of the cozibed methanse well or ooalbed wetharie well

- pipeline will unreagcnably infringe on the surface cwner’'s use of
the  surface, provided that a ressonsble alterpative site is
avallable wit’m.n the univ, and granting the obisction will not
materially impsir dny right contained in an agreemept, valid at
zhe time of the obiedtion, betwsen the surface cwmer and the
operator or their pridecessors or successors in interest; and

8. Relief:  The Petitioner's requested relief in this
cause is hereby demied:

a. The Board found that the DPetitiomers had failed to present
any evidence te prove their case:

b. The Board foumd that the Petitiomer bad been éppropx"iately
provided nobice apnd the opportunity to sppear and appeal tw
the permit application fop this permit applicatiom 18B5Z.

. The Board found that the Respondent had previcusly
presented = title opinion to the Division Oirector
establizhing that the petitiomer was & surface owner only
and - @id mot own royalty in the gas to be produced.
Betivioner did mot présent any evidence to refvbks the title
opinion. Further, the record 4id not support any of the
stetutory ohiections available to a suriace owser.

4., The Bosxd found tHat the record showed this wnik to be EY
108% leased vcixmtary apit pot- subjsct fo  compulsory
pooiing.

7. Conclusion: The decision of the Director of the Division of
Cag and 0Ll dated Zugust 24, 2012 in IFPC 213, and attached hereto is’
herenty affirmed, and the appeal of Sidney T. Deel, Renda Brdely and
Phyllis Reene is denied. The Director of the Division of S8 and 0il
iz directad to issue the well permits for Application $18852 Coalbed
Methare Gas Well with Fipeline znd IT IS SO ORDERED.

8. Appeals: Appeslis of this Order way ke fz.leé hy an adversel
affected parties within thirty davs =zfter service of the Drder,
pursuani to the provisions of Va. Code 2mn, § 45.3-381.2 that provides
that amy -oxder or desision of the Board may be appealed to the
appropriate ¢ircult oourt where interlocutory xelief may aliso be
sought. 2uy zppeal =hall be filed in compliamce with the provisions of
the Zdministrative Process Xet (Va. Code Arn. $§ 2.2-2600 et seq Jand
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the Rules of the Supreme Court of Virginia.

9.  REfective Date: This Order shall be effsctive as of the
date of the Bozrd's decisidm op December 18, 201Z.
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DONE ANDY EXECUTED this 11 day of February, 2013 by a majority of the Virginde Gas and O
Board.

Chalrman, Bradhay C. Lambert

DONE AND PERFORMED this 11 day of February, 2013 by Order of the Virginia Gas and O
Board,

Rick Cooper
Principal Exscutive to the
staff, Viiginis Gas and Gil Board

COMMONWEALTH OF VIRGINIA
COUNTY OF RUSSEL)

Ackrowledged onthis jﬁw day of ll( gb . personally before me a notary public
in and for the Commeonweahh of Virginia, apgeamd Eradley C. Lambert, being duly sworn did
gapose and say that he is the Shainman of the Virgiolz Gas and (il Board and appeared Rjck
Cooper, being duly sworn did depose and say that he is Principal Executive 1o the staff of the
Vieginia Gas and (4 Board, that they executed the same and was authorized 1o do so,

'B:anad Dav:s,ﬂa,‘ry ?uhim T .
174384

My Commission expires: Sepdember 38, 2013

ay
"”Nuuﬂ““
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: ' ™ 7YY Virginia
Virginia Division of Gas and Oil ‘ DM Department of
P. 0. Box 159 MEanb?es Minerals
135 Highland Drive v Vv d Energy
Lebanon, VA 24266
Telephone: (276) 415-9700
Fax: (276) 415-9671

Rick Cooper, Director,
Division of Gas and il

By Decision of the Director in

Informal Fact Finding Conference 219 (Herein "IFFH 219'")

Sidney T. Deel, Phyllis Keene & Renda Ederly
. (Herein "Surface Owner")

Vs.

CNX Gas Company, LLC
(Herein ""Permit Applicant’)

Permit Application for Gas and Oil operations:
Coalbed Methane Operations V(-3) W/Pipeline, Application 18852
(Herein " Application')

Background :

Coalbed Methane operations V(-3) W/Pipeline, Application 18852 CNX Gas Company, LLC was
received at the Virginia Division of Gas and Oil (DGO) on March 31, 2011.

The evidence regarding the application and objections filed support the fact thai the objections were
timely and appropriate under Virginia Statute.

The objections filed by Sidney T. Deel, Phyllis Keene & Renda Ederly against the permit
application #18852 were in accordance with objections provided by law under § 45.1-361.35.

§ 45.1-361.35. (B) Objections to permits; hearing.

B. The only objections to permits or permit modifications that may be raised by
surface owners are:

1. The operations plan for soil erosion and sediment control is not adequate or not
effective;

2. Measures in addition to the requirement for a well's Water~protect10n string are
necessary to protect fresh water-bearing strata;

The Surface Owners' objections were deemed acceptable under § 45.1-361.35

N
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Hearing Date and Place

IFFH 219 was convened on Monday May 31, 2012 in the Russell County Government Center,
Highland Drive, Lebanon Virginia. All parties with standing to object to Permit Application #18852
were notified of the time and place by United States Postal Service, certified mail, return receipt
requested.

Appearances:

For the Objeciing Party: Sidney T. Deel, Phyllis Keene & Renda Ederly, Surface owners,

For CNX Gas Company LLC: Mr. Mark Swartz, Counsel, Derek Fitzwater, Phlhp Lowe,
representing the applicant.

Findings of Fact:

1. In accordance with § 45.1-361.35.H, notice of IFFH 219 was given to the Permit Applicant and
to every person with standing to object as prescribed by §45.1-361.30.

2. Sidney T. Deel, Phyllis Keene & Renda Ederly were notified as a surface owner of
properties to be affected by the proposed operations Application # 18852, Coalbed Methane
V(-3) with pipeline, as such, have standing to object to the proposed operations.

3. IFFH 219 was convened at the time and place indicated in the potice.
Controlling Law and Regulation

1. Section 45.1-361.30.A (1) of the Virginia Gas and Oil Act requires that permit applicants
notify all surface owners, coal owners, and mineral owners on tracts to be drilled.

2. Section 45.1-361.30.A (3) of the Virginia Gas and Oil Act requires that permit applicants
notify all surface owners on tracts where the surface will be disturbed.

3. Section 45.1-361.30(D) of thé Virginia Gas and Oil Act gives standing to object to permit
applications to all parties receiving required notice.

4. Section 45.1-365.35(B) of the Virginia Gas and Oil Act details objections that may be filed by
surface owners.

5. Section 45.1-361.35(H) of the Virginia Gas and Oil Act requires the Director to schedule an
informal fact finding hearing concerning objections, and provide notice of the hearing to all
parties with standing to object to the permit.

6. Section 45.1-361.35(J) of the Virginia Gas and Oil Act requires the Director to issue a decision
regarding the objection if the parties to the hearing fail to reach an agreement.

Informal Fact Finding hearings are proceedings conducted under guidelines of the Administrative
Process Act, the hearing can recess at any time if the involved parties mutnally agree that they would
like to negotiate off ihe record. This opportunity was offered by the Director and agreed by both
parties.
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It was upanimous that a setflement could not be reached at this time.

L TESTIMONY BY THE APPLICANT

Mr. Mark Swartz presented in testimony and provided deeds from 1907 and 1911 regarding mineral,
gas and coal ownership of the area in dispute. The deeds presented give CNX Gas Company, LLC the
right to extract coal, oil, gas and other minerals and the perpetual right to enter upon the land to build
the necessary structures. CNX Gas Company, LLC has the leasing rights of the mineral owner(s).

Mr. Swartz presented in testimony and provided exhibits out of the application that showed the
certified well location. Furthermore, Mr. Swartz provided testimony and presented application
exhibits that showed the soil and erosion standards to be utilized. Mr. Swartz stated the Division of
Gas and Oil was required to inspect the area and require additional measures if necessary to control
soil and erosion. Mr. Swartz presented testimony that due to the steep topography that CNX Gas
Company, LLC was not constructing on flat or very usable real estate.

Mr. Swartz provided testimony that the casing design in the application would ensure the objecting
parties’ water should not be affected by the drilling of the Coaled Methane Well (CBM). Mr. Swartz
provided testimony that the casing design cemented to the surface should alleviate any water well
damage to the objecting parties. Mr. Swartz provided testimony that cementing the casing from 2750
feet to the surface would ensure no water tables would be affected.

1I. TESTIMONY BY THE SURFACE OWNER

M. Sidiey T. Deel wanted to know if the well would be placed on the best land. Mr. Deel also
wanted to know what would be done about the titnber to be removed and destroyed for the
construction of the well, road and pipeline.

Mrs. Phyllis Keene’s main concern was the potential loss of water and what would CNX do to assure
this did not occur. (

M. Clyde Keene wanted to know who bad the gas rights to the property.

Renda Ederly’s main concern was the sediment and erosion plan. What sediment and erosion
controls will be utilized.
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Decision of the Director

After thorough research and consideration:

The Director is satisfied the proposed development plan by CNX Gas Company, LLC
is undertaken with the intent of minimal damage to the property and environment.

The Director is satisfied the erosion and sediment control plan meets best practice standards for
the construction activities proposed for this site under current law.

The permit application detail includes a ground water protection string which is planned to
protect both ground water sources and below drainage coal seams that may be encountered
during the drilling and resource extraction process.

The Director is further satisfied that the location of the well site does not unreasonably infringe
on the surface owners’ use of the property.

Permit Applicant testified that they have rights to use surface owner’s property. The applicant
furnished a copy of the deeds that expressed their right to extract coal, oil, gas and other
minerals and to the perpetual right enter upon the land to build the necessary structures.

Permit Applicant apparently has rights to use surface owners property to access their mineral
estate. The loss of timber is not an issue that the Director controls. If these concerns are in
dispute, it must be contested in a court of proper jurisdiction.

After careful consideration and review of testimony provided, it is the decision of the Director, to
rule in favor of the Applicant and to proceed with the review and issuance of the permit for
Application # 18852, Coalbed Methane Gas Well with Pipeline.

R

Risht of Appeal

Any party aggrieved by this decision of the Director may appeal the decision to the Virginia Gas and
Oil Board by filing a petition with the Board within ten (10) days following the decision (§45.1-
361.36). No petition or appeal may raise any matter other than matters raised by the Director or which
the petitioner put in issue either by application or by objections, proposals or claims made and
specified in writing at the informal fact finding conference.

Signed this 24th day of August, 2012

Rick Cooper, Directo
Virginia Division of Gas and Oil
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