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BEFOBRE THE VIRGINIA S&S AND OLL RORARD

PETITIONER - LINE MONROE SMITH, !
ELEFACE OWNER, i

] VYIRGINLA |GAS
W LWL OTL HOARD

RESPONDERT : CWX GRS CONFANY, LLT
(FERMIT RFFLICANT]

RELIEF SOUGHT: APFEAL OF RECISIGH BY THE DIRECTOR DOCRET KO,
OF THE DIVISTOH OF S20 28D OTL VISCE- 1 -
DATED JEHUARY 22, 2014, FULLOWING CRIT-4971
IRFORMAL FACT FINDIHG CONFERENCE |
ITE

BEEPURT OF THE BOARD

Lz Hearing Date and Flace: Thiz matter camse on for

hearing before the Virginia Gas and 0il Board |
9:00 a.m. on June 17. 2814 af rhe Russ=ll Ooun
Lebanon, Virginia,

rereatter "Boa
ty CTonfersmge

— o

Smith !surfac

rAICES: Ghea Cook Jouncil far Petirticner Lank

Ll

final
e mi
==

Monros

= owner. ; Martk Swartz, Bsg. appeaved for the Zesgondsno,

CHX Gas Company, LLD; and Matt Cooch, Esg., Assistant Attorney General

was present ro adviss the Board.

k| Jurisdicrion and Hotice: Fursuant rto Ya. LDocde §
IE1. 1 ec

sutiject mwarteor. The Board alss finds that the naoticas giwven

E &%.1

eg.. the Bcard finds that it has Jurzsdiciion oyer tha2

herein

WEE
gatizfyv all staturory requirerenrs, Beoard ruole reguirements ¢nd the
minimum =standards =f Jdue progess. Afrer learing argurentes  and
conzidering the Director’'s decision and evidance presented. upon morion

and wvots, the Board dsnied Petitioner's application on app2al,
on Ya. Tode §% 45,1-341.1. 45,1-381.2%%, 45.1-3461.35 and 45.1-381

4. Belisf PRsguested: Feritianer, Lonk MNonrce Su-ih
owner) , appealed the Direcicr’'s decisicon in IFFH 225, reguescing:

a. Link Montros sSmith obientsd to OHY GSas Company. LLC appl
whereas; *Location of the coslbed wmethane wsll or
methane well pipelice will usnreascnakly winfrings
zurface cowner's use of the surface, provided thar a rea
alternative gite 13 available wizhin the unit, and o
che objectior: will not materially impair any right cq
in an agvesmenr, wvalid at the cime of the objection,
the surface ownsr and the operator 2y their predeces

relying

3a.

haurface

lcaricn
coalbed
on  the
sonablie
ranting
ntained
berwean
BOT'S (634
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sucresgors in interest;

L The c¢nly gtatutory objections tp pezmit applﬁcations

available to surface owners are seb oput at § 45-1-351-F5. (B)

Uhijections to permite; hearing.

1. 'The operations plan for ssil erosgicn and sedimsnt
pontrol is not adeguate or nat effective;

2. Measures in addition to the regulirement foy a well's
water-grotection string are necessary to protect fresh
water-bearing strata;

L. Iivcation of the coalbed mathane well or coalbed metnane
pipeline will unreasenably infringe on the surface cwner's
the surface, provided thart a re=asonable alternative gite ig
available within the unit, and granting the objection wiil
naterially impalr any right contained in an agreswmenc, vall
Lthe time of The cbjecrion, bBetw=en the suiface owner and th
operator or theiy predecessors or successors i interest; 3§

Relief Denied: The Petitiensr’'sm requested relietf

rause 18 hereby deniled:

a. The Board found that the Peciticner had failed to
gvidence chat the coalbed well P pilpe_ins W
unreasonable infringement .

L. The Beard found thar the Bespondsnt had Eprs
presented a title eopinion to ths Divisicr [
eatablishking that Petition=r was a surface owhsr o
did net awn revalty iz the gas to be prodused Far
did not refute ths tivle opinion.

E forclusion: Tl declirdon of €he Divectas @&l Elie Bivis
Gas and €1l Jdated Januaryy 22, 2014 in IFFH 238, and attached h=xg
hereby atfirmed, and the appeal of Link Morroe Smith 15 denled,
Birector of the Division of Gas and 011 is directed to igsue the
rermit for Application #1£332, Coalbad Methane Opsrations TALIL o
Fipeline IT 1S S0 DEDERELD,

d. Appeals: Appzals of thig Order may be filed by an aq
affected parcty within thirrty daye afrer ssrvice of the Ovdsr, g
ro the provisions of Va., Tods Ann. § 45.1-361.%2 that provides t
crder or decigion of the Prard may bte appealed tc the appy

cireuit copurt wh2re incerleocutory relief may alsp be  sought)

appeal ghall ke filed 4in ceompliapce with the paswisions

wigll
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previde
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irectoy
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Administrative Froseseg Aot tYa. Todse Ann. 5% 2.2-4000 =tn 5eq.lrnﬂ the

mules ot the Supreme Court of virginia.

- Bifeceive EZtes Thiz ander gl he sffoctlwe @=
date of the Boavd's decision on June 17, 2014,

b
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Decision of the Director

In the matter before [FIFH 225,

‘The ohjecting party’s testimony did not make a sound case for unreasonable

infringement, The placement of proposed surface disturbances awml the

lack of

demonstrated infringement on current or planned land use appear i) negaie

invocation of unreasenable infringement.

‘I'he permit applicant apparcntly has rights to use surface owner’s propurty Lo ucgess thein

mineral estate, 10 this 15 in dispate, nomoest he contested ina court of proper jur
While it can be argued that any adverse use of property 1s an infringement, § 45
only allows consideration of wnreasonable infringement. Surfuce Owner’s Lestis
nul make 3 sound case for unreasonable infringement. The placement ol propose
disturbances and the lack ol demonstrated infringement on currem o planned
appear 1o negale invocation of vareasonahie infringement.

It ix recommended that the operator and surface owner work together to s
disagreements over Lhe development of previous gas wells and associated fag

Based om restimony and the permit applicstion, it is, thsrefg
decision of the Director te deny ths Surfacs Owner's abject
permit Aapplication 13332 for opsraticens Thaléd W/Pipeline. The

sdietion.
1-36(.35%
nony did
d surlace
land use

pitle any
ilities.

e, Lhe
jcns o
Permit

applicatien for operaticns TAl44 W/Pipel:ing will be assessed and

_1sguad

under standard Division of Gas and 0il permit procedurss.

IRight of Appeal

Any person with standing under § 45.1-361.30 who is aggrieved hy this decis
the Director may appeal the decision 1o the Virginia Gas and Qil Board by 1
petition with the Board within ten days Tollowing the decision (§45.5-361.36)
petition or appeal may raise any malter other than matters raised by the Dig

ion of
ling a

L N
FLEOT Or

which the pelitioner put in issue cither by application or by objections. proposals or

claims made and specified in wriling at the informal fact linding conference

Signed this 22™ day of January. 2014

)Li } f Sy S
7

Rick Cooper, Directar
Virgimia Diviswon of Gas and O
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DONE AND EXECUTED this 7 day of August, 2014 by a majority of the Virginia Gas

Board.

DONE AND PERFORMED this 7 day of August, 2014 by Order of the Virginia Gas an

Beard.

COMMONWEALTH OF VIRGINIA
COUNTY OF RUSSELL

e

S 2.

..

Chairman, Bradley C. Lambert

| Cil

J

iT|nd Oil

2ok C l«r.-;ﬁvt«-

Rick Cooper
Principal Executive to the
staff, Virginia Gas and Oll Board

Acknowledged on this q'f-h day of A’l;.z,t.';-l" ,2( 1%, personally before me a notary public
in and for the Commonwealth of Virginia, appeared Bradley C. Lambert, being duly sworn did
depose and say that he is the Chairman of the Virginia Gas and Qil Beard and appeared Rick
Cooper, heing duly sworn did depose and say that he is Principal Executive to the staff of the

Virginia Gas and Oil Board, that they executed the same and was authorized to do sr)

My Commissicen expires: July 31, 2017
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Virginia Division ol Gas and (il DM
P O. Bos 159 ”E Mi
135 Highland Drive and
Lebanon, VA 242066

Telephone: (2761 415-9700
Fax: (276) 415-9671

Rick Couper, Dicector
Livision of Gas and Cil

By Decision of the Hrector in

Lnforma! Faet Finding Conference 228 (Herein "1IFFH 228™)

Link Smith
{Herein "Sorface (hwier')

Vs,

CNX Gas Company, [L1LC
(Herein “"Permil Applicant or CNX')

Permit Application Tor Gas and Ol operations:
Coalbed Methane Opecations TAT4d W/Pipeline, Application 1Y
{Herein " Application")

Background

Coalbed Methane operations TAT4 w/Pipeline, Application 19332, UNN (a5 (

nergy

*32

ampany, 1.1.C,

was received at the Virginia Division of Gas and Oil {DGQ) on September 21, 2011] The evidence
regarding the apphcation and objecticns liled suppuort the tact Lhat the objections were tunely and

uppropriate under Virginia statute.

The objections hied by Link Smith aganst the permir application #19332 were in accordance with

ohjections provided by law under § 45.1-361.35,

§ 45.1-36 L35, (B Ohjections to permits: hearing.

4, Locauon of the coudbed methane well or coalbed methane well pipeline wul unredsanably infringe on
the surface v ner's use of the sorface, provided that o reasonable alternative site is gvatbuble within the
unil, wind granting the objection will ool materially impair any sight contained in an gereement. volid o
the time ol the objection, between the surface owner and the operates or thewr predegessors or

SUCCEssOrs N iterest,

Hearing Dale and Place

IFFH 228, wus convened on Tuesday December [0, 2013, at 1:30 PM 0 the Russell |County
Government Center, Highlund Drive, Lebanon Virginia, Al parties with standing 19 object 1o Penmit
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Applicition 14332 were notified of the time and place by United States Postal Serpice. certified miail.
return receipt reguested.

A

IEAlANTes:

For the Objecting Farty: Shea Cook - Counsel, Link Smith, Surface Owngr

For CNX Gas Company LLC:

Beverly Webl, representing the applicant,

Findings of FFact:

-
3

Mr. Mark Swartz, Counsel, Mary Beth MeGlothlin and

In uccordance with § 45.1-361 35 H, notice of [FFH 228 was given o the Permit Applcant

angl i every person with standing 1o abject as prescribed by §45.1-361 30,

Link Smith was notilied as a surface owner of properties o be affected by

the propased

vpetativns Application # 19332, Coalbed Methane TA 144 with pipelioc. ps such, has

standing to object w the proposed operations.

IFFH 228 was convened at the time and place indicated in the notice.

Controline Law and Repulation

I

F

Section 43, 1-30L.30.A 1) of the Virginia Gas and Oil Act requires that pery
notily all surface owners, coal owners, and muneral oswners o Iracls 10 be dy

Section 43.1-361.30.A (3) of the Virginia Gas and {il Act reguires that pent
notily all surlace vwners on tracts where the surface will be disturbed.

il applicints

e

it applicants

section 435.1-361.301D) of the Virginia Gas and Oil Act gives standing 1o ahject 1o permit

applications o all parties receiving required notice.

Section 45.1-363 53581 of the Virginia Gas and Qil Act details objections
surface awners.

il sy be filed by

Section 45.1-301.35(H) of the Virginia Gas and Qil Act requires the Direciar 1o schedulbe an

informal Fact finding hearing concerning ohjections, and proside notive of1l
parties with standing w ohrect ta the permil.

Section 33.1-361.3501) of the Vieginia Gas and (il Act requires the Dhrector
regarding the obpection if the parties 1o the hearing fail to reach an agreemen

¢ hearing to afl

ter 1satie 4 devision
L.

Informal Fact Finding hearings are proceedings conducted under guadelmes of 1he Administrative
Process Act. The hearing could have recessed wt any time if the imvolved partics mdteally agree that
they would fike 10 negotiate off the record.  This opportunity was relused.
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LTESTIMONY BY THE SURIACE OWNER

Link Smith wanted o know wha would be responsible for any damages, royalry righ
to the property on TA 144

s and gus rights

Mr. Smith stated that he felt i CNX did not have the right to trespuss.

Shea Cook (Counsel) — Stded that allowing the installiation of the TA 144 wellsite LiHP pipeline
sterilizes the use of the property.

Mr. Cook stated that the deed M, Swartz (Counsel for CNX ) subimitted was only for
of coul and mineral and the wuse of the timber and water.

the conveyance

Mr. Cook believes that the 1902 deed did nat include gas,

Mr. Cook believes that the Division of Gas and Ol has the authority through mprcs.#;d or implied
right o address compensation rights and deed or title interpretation.

IL TESTIMONY BY THE APPLICANTS

The applicant’s Counsel (Mark Swanz) presented a deed that CNX believes that they have a right to
the coal and muncrals on the TA T4 property.

Mr, Swartz stiued that CNX betieves the deed gives ONX the right to instiatl the TA T4 well and
pipeline.

Mr. Swartz stated that CNX the application submitted to the Division of Gas and Oiljwas certified by
CNXY and was o valid certlcuion allowing CNX winstall the well and pipaline.

Mr. Swartz atated that the DGO did net have the anthority 10 address compensatian igsues,
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Decision of the Director

I ek manter belore (FRH 228,

The ohjecting party™s testimony did not make a sound vase for unreasonable infringement. The
placement of propussed surface disturbances and the lack of demanstrated infringement on
current or planned land use appear Lo negate invocation of unreasonahle inrriurgumem.

The permit applicant apparently has rights to use surface owner’s property o agcess their mineral
estate. II this is in dispute, it must be contested in g court of proper junisdiction. Whiile it can be argued
that any adverse use ol property is an inlringement, § 45.1-361.35 only allows consideration of
wrreasonable infringesient. Surface Owner's testimony did not make a sound cage for unreasonable
infringement. The placemenm of proposed surluce disurbances amd the lack of demonstrated
infringement on current or planned tand use appean to negate invocation of unreasogable infringement

It is recommended that the operator and surface owner work together to seitle any
disagreements vver the development of previous gas wells and associated facilities,

Bused un testimuony and the permit application, it iy, therefore, the decision of the Director o deny 1he
Surlace Owner’s objections to permit Application (9332 for operations TA 144 W hpeline. The
Permil Application for operations TA 144 W/Pipeline will be assessed and issued under slandard

Right of Appeal

Any person with standing under § 45.1-361.30 whe is aggrieved hy this decision of the Director
may appeal the decision 1o the Virginia Gas and Oil Board by filing a petition with the Board
within ten days following the decision (§45.1-361.36). No petition or appeal may raise any maller
other thun matrers raised by the Director or which the petitioner put in issue either hy
application vt by objections, propuosals or claims made and specilied in writing|at the informal
fact Mnding conference.

Signed this 22™ duy of Jannary, 2014

Rick Coaper, Dircctbr
Virginig Division of Gas and Oil
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