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gctober 15, 193¢
to be heard on this the 15th day of
Jctober, before the Virginia Gas and 01l Board at the

Ehondoaro ygtaurant Breaks Interstate Park, Breaks,

virginia | uant section 45.1-36119.B and 45.1-361.22.B

of

My name is Benny wWampler,
the Virginia Department of Mines,
and Chairman of the Gas and 0il
members to introduce themselves

end, to ay left.

a public member from Big Stone

ent. I represent the gas and oil
from Richmond.

from Buchanan

-0al Trepresentcatclve rrom

a public member from Fairfax

ines, Minerals and
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vwR. CHAIRMAN: The first 1teém ol roday's agenda 15 a

petition from Buchanan Precduction Ccompany for the

pooling of a coalbed methane unlt identified as N-13 1n

ne Oakwood Coalbed Methane Gas Field 1 and 2. This 15

docker number VGOB-96/09/17-0355 that was continued

:rom September. We'd ask the partles that wish to

U

address the Board in this matter Tto COAE forward at

this Tlime.

o=7. Mark Swartz and Les Arrington for Buchanan
producticn Company and Consol, Inc.

MR BRAGG: Michael A. Bragg and Emit F. Yeary for Mac-

iction., Inc. Also we would like to note for the

record that there will be co-counsel on Board procead-

Ings who was not able to be here today. His name 1S

.

~ibler. Jr. of (Inaudible.) of Richmond,

1 rginlia Also present for MacConstruction 1S Mark
McClannahan, an o2fficer or the corporatici.
The Chair would note that I had a request for

A continuance to this hearing and would not grant the

+ basea on the record from last hearing, based on
~he discussions we had when the Board asked Mr.
McClannaian to be here today. So I'll go ahead and if
vou want to pursue that request -- I don't Know 1f you




do that now. We naven't talked as to whether
ro pursue that request or not, Mr. Yeary.
E r Additionally I'd like to fille
a motion for the stay of these proceed-
would like to provide you, Mr.
members of the Board with the
ne've also prepared for your convenience a
summary of the 1ssues that will now be before the

Board.

MR. CHAIRMAN: let's give everycne had a chance to read

PAUSE OFF THE RECORD, THE PROCEEDINGS
CONTINUED AS FOLLGOWS: )
Stipulate your argument for motlion to stay.
irman, members of the Board, I believe
lstter of October 4th somewhat outlined
this case and also by the motion that
roday ana with the supplemental exhibits.
what we have here =-- I think it's an
probably one that doesn't normally
First of all, MacConstruction
of 65 to 70 percent of the actual
property 1involved in this B0 tract. In

ur contention that they are the actual

the coalbed methane? gas and that 1s the
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ubject of at least TWO law suits now pending in

Bucnanan County that need to be resolved. In addition

“nd most important 1s tne fact that there 1B already an
existing well that wWas drilled in about 1582 and 1983
by MacConstruction and 15 1m production and has been
e time in addition to these other ventilation
wells that were drilled by MacConstruction who has the
ownersnip in and can be converted 1nto gas producing
wells. And that was certainly the intention of
MacCons-ruction beginning several years ago. AS
pointed out, 1f this permlt were granted today this
would make this all the mcot point as Mr. Swartz
indicated the transcril of the last meeting in hils
comm=nts So i€ this application is granted today
~hen 1t would be, in efifect, destroylng contractual
MacConstruction to 1) The first well that 1t
1582 before some of these regula-
In addition it would take away
tro these other two vent hole
gas producing wells that are on this
scre tract. These are complicated legal
will need to be resolved in the Circult
ruchanan Ccunty or some other jurisdiction.
rainly there is very valid substantial claims of

\1n these wells by MacConstruction and I think




frankly i1t would be premature for the Board at thais
polnt to grant any application while these matters are

pending becaus: otherwise you would be taking property

rights away from MacConstruction == substantial

I think we can see that in Jjust the
that they have incurred. About
$240,000 just in the cost of oil will be saved it they
are allowed to continue the ownership or the use of the
qas which we contend they already own. So we're
talking about a substantial economic loss to Mac-
~onstruction and more importantly, a substantial loss
to the people in Buchanan County because Thls 1S going
to be gas produced and used in Buchanan County for
in Buchanan County. It won't be piped out to
ar So it's all the evidence -- it's only
I do believe that this matter be stayed 1n
the courte can decide on the legal
We respectfully request that you take

)n these proceedings until that 1s resolved.

Any questions of Mr. Yeary at this time,
f the Board?
Bragg also would like to add some comments.

may, I Just want to indicate some of the

legal 1ssues that are involved that makes thas




A unique case before the Board. Not one that perhaps

the Board has been presented with in the past where you
can go torward with the torce peooling, designate a
Unlt operator, escrow funds and go forth and let the
parties argue about who owns those escrow funds because
there's some very significant legal i1ssues and factual
LEEUes that make this different than an ordinary case
And 1mpose some significant problems with the Board
going rorward at all. And that is the reason we have
~ome forward today with a mortion asking that the Board
stay any action on this force pooling application until
the Circult Court of Buchanan County has had opportun-
Lty To Tesolve these legal issues. Now, what we have
fact ' 15 rirst of all, as of 1982 or 1983 Mac-
Onstruction drilled and started producing coalbed
metnane gas from a well on their pProperty with the
“lagement ana assistance of Island Creek Coal
Company which was the predecessor in interest to Consol
iNncC Buchanan Production Company. MacConstruction
reliance upon the availability of this
~0aibed methane gas formulated their long
“Y1lC Dusiness plan toward having that gas
LL's used on site -- or at least was used
the heating of the asphalt in 1ts product-

ILt's not sold. It's not Pipe lined
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Tt's not transported out. It was developed and

L8

Out.

ucilized on site. It was utilized on site until 1992
s 1993 when it came to the attention of the Director

'

that there was this well and he issued an order saying
rhat the well had to be either plugged or permitted.
MacConstruction started the permitting process out of
abundance of caution and out of respect for the Board,
put bottom line MacConstruction's position 1s that that
well does not have to be permitted. And we will
discuss that a little later in my presentation. IT was
grandfathered. It existed and was a producing well
prior to the extension of the regulatory system to
coalbed methane wells and as we will see, neither the
statutes nor the regulations require 1t to be per-
mitted. They nave an absolute right to use that well.
They have a vested right this Board cannot take away
rom them. And i1t the Board takes it away from them
that will be inverse condemnation for wkich the
Commonwealth of Virginia will be potentially liable to

MacConstruction anc i1t could be for a significant

imount of money. Then followling that well in 1992

Island Cree1. thelr predecessor in interest, came to
MacConcstruction and asked for permission to drill some
ventilaetion holes --some methane ventilation bore holes

their mined works and for surface rights for
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maintaining that and utilizing it. And in those

i®

agreements agreed that when Island Creek no longer
needed those bore holes that they would assign them
over to MacConstruction. That occurred, Island Creek
said we no longer need them and the Process was begun
to get them signed over. The ownership changed.
There's some legal issues involved there, but essent-
ially what 1t comes down to Now 1is Buchanan Production
15 saying, "wWe don't want to go forward with those
contracts. We do not want to assign those rights ana
those ventilation Lholes over to you." And they're

asking this Board in a roundabout way to relieve them

=iy

of their liability under those contracts because
frankly 1f you designate Consol as the unit operator
and approve the force pooling applicaticn, as Mr.
Sswartz salid at last meeting, the well permit applic-
ation will be moot, the claims that are existing 1n
litigation 1n Buchanan Circuit Court to enforce those
-ontracts saying that they have to assign over those
ventilation holes to MacConstruction will be moot
hecause they can't use then. There will only be cne
well, we would expect, in this unit and 1t's golng to
be -- 1f you go fecrward and designate someone as the
designated operator that's going to be the only well,

So 1t doesn't matter if they get permitted. It doesn't
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matter if they can enforce their rights to have
ownership of those ventilation holes. That was the
only consideraticn that was paid tc them by Island
Creek 1n exchange ftor what they gave to Island Creek
for the permission to drill these ventilation holes.
S0 wlth that background there's three issues that we
want to bring to the Board's attention. If you don't
mind turning to Tab 1 you can see the first issue
involved here. We ask the question, can the Board
lmpalr MacConstruction's contractual rights to produce
~oalbed methane gas by designating Consol the unit
operator as per thelr application. We believe that the |
answer to that 1s ne. Yet we have three contracts, the
contract with Island Creek that allowed them to drill
And produce gas from the well which 1s existing and
then those 1992 contracts which included Island Creek's
dgreement to assign over to MacConstruction those
ventilation holes and include it in an agreement that
I necessary ror permitting Island Creek would, as the
iessee ol the coal, provide MacConstruction a consent

t Llmu.ate. HNow, that indicates that in 1992 their
predecessor of an interest was contemplating not just
With the 1982 well that they had allowed MacCon-
Struction to develop but was contemplating as part of

Lhell trarnsaction that MacConstruction ultimately was

10
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joing to be allowed to develop the methane gas under-
neath their property. And, again, they've invested
substantial sums of money as part of the overall long
term strategic business plan for MacConstruction and
thelr asphalt business to tie their business to this
energy source that was there and available to them.

And they had planned for it. Now, in terms of the
restraints on the Board to impalr or interfere with
those existing contracts -- both with the 1982 well and
then those 1992 contracts -- we have two Provisions.

IZ you'll at Tab 4 yocu will see Section 45.1-367.11.
in tne last paragraph -- it's on the second page of
cnat 1nsert -=- says specifically tnat the Board will
Not De authorized to supersede, impair, abridge or
affect any contractual rights or obligations now or
hereafter existing between the Irespective owners of
ccal ard gas or any interest therein. So there's
Statutory prohibition against this Board taking any
‘Ctlion to 1irterfere or impair those contracts. If you

JI'Wara with the force pooling application and

"

go
-=S1lgLate anyone other than MacConstruction as the unit
Operatior you will impair those contracts. You'll
=S§ential.y render them valueless. The second thing to
REEP 1N mind there 1s that both the United States

Onstitution and the Virgin:ia Constitution make it

11




11legal for the State to impair a contract. It would
be unconstitutional by our position for the Board to do
anything to impair the value of those existing con-
tracts to MacConstruction prohibited by the Federal
Constitution in Section 10 and by the Constitution of
Virginia in Article 1, Section 11. There are court
proceedings pending in Buchanan County seeking to
enforce those 1952 contracts with Island Creek. At Tab |
11 you will see a copy of the Bill of Complaint that
was filed against Buchanan Production Company in the
Circuil: Court of Buchanan County. The second issue 1s
behind Teb 2 and we raise the question there; might the
Board be liable in damages to MacConstruction under
inverse condemnation if you went forward and granted
Consol's application to be designated the unit oper=-
ator. And we reterence the provisions of the Federal
and Commonwealth of Virginia Constitutions which I
think, as all of you are aware, prohibit the taking of
' Without compensation. Now you have some
=5 involved there. First of all is the ownership
tae coalbed methane gas. MacConstruction claims to
own the coalbed methane gas. Now, there are some very

complicated legal 1ssues involved there and it is going

be a complicated law suit. That law suit 15 pending

ln the Circuit Court of Buchanan County. It was filed I




vesterday. You will find that Bill of Complaint asking

for deciaratory judgement behind Tab 12. As I said,

+rhere's some very complicated legal issues involved

there that this Board 1is neither in power to adjudicate
nkly, given the resources, to assist you 1n
adjudicating by the State when the Board is set up. If
rhat ownership 1s taken away from MacConstruction then
there will be, in our position, lnverse condemnation,
that ownership questlion cannot be protected by going
forward and simply =scrowing, whether the royalty
all of the proceeds to the sale of gas
produced for this reason; under their claim to owner-
ship of thne gas and certainliy this gas that is the
f this application, the well indicated here,
s pback to that strategic business planning of
simply even compensating them for that
's the value of it 1s not golng to
ully for what they're taking away from
wWllil see by Tab 14, jJust an estimation
—lannahan, since 1593 -- since the Director
id pluc or permit and they have stopped producing
trom that well subject to that order they have spent
a quarter of a million deollars in a substitute
gy source. And that will continue. So there is no

compensate MacConstruction for the loss of
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cwnership even escrowing all of the earnings per the
sale of any gas produced because they have a use for
Lt, Dave a use for 1t on the surface. It is particul-
arized. 1It's specialized. And they are going to
suffer a significant long term loss that will be a
substantial figure even 1f you determine the present

value, we would estimate millions of dollars, that they

L"I

wou.C sufier for the value of their property taken if
thelr c.aim to the ownership 1s sustained by the

Uit Courts and this Board went ahead and gave the

Cir

8|

O operate the well to someone else. We have

™1
A

r

-
%

i)
s

bDesr the ownership of those ventilation holes. They
C.21m equitable ownersnip now. They certainly have
contractual rights. And other than just the constitut-
ional profibition impairing the value of those con-
~Facts W2 also have constlitutional prohibition saying

YOU Can"t Tak

that property right away from them

|rl

w.taout paying for 1t. And finally we we have that
©X15Cting well. As Mr. Swartz indicated at the last
meeting, he sald there's a permit application for that
well pending but that shouldn't even be acted on e 1
you conslder this force pooling because if you grant
delr application for force pooling and designate the
Unlit operator then that permit application would be

mocot. They couldn't operate that well. In other

14
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words. even permit it 1f it has to be permitted. You
would be taking away that right to produce gas from
rthat well which takes us To our third issue we want to
point out to you which 1S behind Tab 3. This 15 a pre-
existing well drilled in 1582 or 1983 while Mac-
Construction again out of concern for the system has

onded to the Director by filing a permit applic-

=

iD

o

L

ation we have a fundemental belief that they do not
even have to pernit it. We believe that they have a
vested right to the well. They have the vested right
to produce the gas from the well without interference
from the Board or from the Director except perhaps 1in
the very limited area of insuring public safety. As
far as any force pooling and conservatlion 1ss5ues there
ig no State interest that can affect thear rights.
=srst of all, the Board cannot determine whether that's

a vested right or not and we, first of all, guote the

supreme Court 1in Holland vs Johnson. It sSays that's a

fudicial function, that's for judges to do. And 1in
thas case you had the Supreme Court reversing a
decision of a zoning administrator in a county who had
decided that a pre-exl1sting quarry was a pre-existing
use grandfathered and didn't have to meet the zoning
reqiurements of the county. The Supreme Court says you

can't decide that zoning administrator. That's not for

15
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adminisctrative bodies to decide, that;s for courts to
decide. So whether this 18 a vested right or not can't
even be brought before the Beoard. You don't have the
power tc adjudicate 1it. To move beyond that, we Just
st Out to Try to give you a little comfort scme of the
statutory provisions which indicates to us that this 1s
a grandZathered well that doesn't have to be permitted
and that the Board nor the Director can interfere with
it. Your permitting statute is 45.1-361.29. You see
that b2hind Tab 6. It requires a permit to circum-
stances. Subsection A requires a permlit for ground
disturbing activity when 1t's commenced or continued.
This 1s an existing well. There is no ground stripping
activity. Subsection F of that statue requires a
permit to drill any coalbed methane gas well or to

convert any methane drainage bore hole into a coalbed

methane gas well. 3But that's not the circumstances
with thils pre-existing well. It's a pre-existing well.
It's not been converted. t'5 not been drilled. There
18 no ground disturbing activity. So we can say that

that permitting statute does not apply. Then we refer

you, behind Tab 5, to Section J361.16 which indicates ==-
and we nave 1t highlighted there =-- however, no well

commenced prior to July 1, 1990 shall be required to be

1gged or abendcned solely for purpeoses of complying

[ =]




with the conservation provisions contained in this
article. Pooling 1s a conservation provision. 1It's
contained there in that article which 1s Article 2.
The reason you pool 1s to conserve and to try to
protect the correlative rignts of different parties.

If you pool this property and you designate Consol as
the unit operator you will be requiring in the further-
ence of conservation the abandonment of that pre-

xisting well drilled prior to July 1, 1590. That

effect of 1t. Whether you say that's what

you're doing or not that's what the effect would be.
Then we also inclu the Board's own regulations,
Section 105, Subsection C. And 1t's interesting there.
It talks about wells that were in place before Septem-
ber 25, 1991, coalbed methane wells. There 1s says
that the owner of that well may seek a permit or he may
sinply vent and then in Subsecticon C it says that the
)2Iector can only take an enforcement action against an
unpermitted or unvented coalbed methane well which was
in place prior to September of 1991 only if that well
poses a salety or environmental hazard. Now, there's
nothing that's been shown by this well that it posed
elther an environmental hazard or safety hazard. So

ror has no authority to interfer with this

Now, with these issues before you -- and
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I appreciate the time and the Board's courtesy in
allowing us to try to summarize those =-- there are some
significant legal issues that are involved. There
cannot pe protection afforded to MacConstruction's
rignts through any kind of remedial action that the

Board could put in place while proceeding. We can't
tell you how long the Buchanan County litigation will
go on. There's two cases. Both of them could be
relatively complicated. One will be more complicated
than the other. But those issues, we believe, need to
De resolved pefore this Board takes any action on the
rorce pooling or designating operators in this unit.
Again, I appreciate the opportunity to summarize this
for you and 1f you have any questions for me or Mr.

Teard we will ba glad to answer them.

Ar. CHAIEMAN: Thank you, Mr. Bragg. Any questions, members

OL the Board, of Mr. Yeary or Mr. Bragg at this point

'R. SWARTZ: It never ceases to amaze me the length to which
peopls will go when their hand is caught in the cookie

Lo preserve thelr ability to get a free rescurce

Wlthout paying for it. The paperwork which You got
Loday was given to me today. So it was sort of sprung
n me, I guess, when the motion for a continuance or

L€ request IOor a continuance which was by letter of

18
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October 4th was denied DY Mr. wWampler. I would like to
recreate the factual situatlon here for you all using
some documents. I will try to never tell you something
rhat I cannot back up with a written document or a
reference to a Code provision or a regulation. Before
1 get to the documents which kind of, I think, flesh
out what's going on here I would like to make a couple
of observations with regard to the 1990 VvVirginlia Gas
and 01l Act. The 1950 Virglnisa Gas and 011 Act was not
the first law on the books 1n the Commonwesalth govern-
1ng the permitting of wells. The Code provision that
requires a permit -- you have part of it in this
booklet they gave you -- 1s behind their Tabli6. &S
45 _.1-361.29, permit required. If you go tO the very
ond of that Code provision on the next day there's a
history and you'll notice that this provision first
wwisted in the Commonwealth in 1982. So my peoint to
you 18 that the Code provision requiring a permit for a
well was in existence before this well was drilled.
Now, today the spin on the when the well was drilled
pall that's in tne air is it was either 13982 or 1983.
In the paper work the objection that was filed --
somebody swore to 1s under oath. It was sworn and
subscribed. And the objection that was filed with you

all by MacConstruction around the 2nd of October states

19




in there that the well was drilled in 1983 -- that's

under oath -- and that it started to produce 1in 1983.

point To you 15 using their paperwork wnich

and sworn, filed with you, this well was
in 1983, 1f that 15 true -- and we have no
reason to believe 1t isn‘t. I mean, 1t's coming from
them -- this well was drilled after the first install-
ment of the permit requirement in the Commonwealth. So
this well needed a permit when 1t was drilled in 1983.
wWwhat happened in 1990 was the rather basic oil and gas
that was 1n place in the Commonwealth was
sevisited and the pooling requirem=nts were completely
revamped, field rules requirenents were revamped. In

act, this Eoard was created and some of the pre-
agenciles were replaced. But the permit
predated the drilling of this well. And my
least based on what we have in the record
rom MacConstruction, 1s that this well required
when 1t was drilled and there's no indication
was ever obtained. This well esstentially was
well and it was used to provide fuel for an
plant. As I understand 1t an OSHA inspection
cpnalt plant was underway and the OSHA Inspec-
sald, "What's this?" He was told it was a gas

ipparently learned that 18 was not permitted and




that's how this well came to the attention ¢f the DGO.

The way this well came to the attention of Buchanan

Production Company and Consol, Inc. was the filing of a

permit application by MacConstruction on or about June

17th of this year. And I have made copies of portions
of some documents because I think they pertain to Jjust
where we're headed here. The permit application that
the 17th of June -- I've selected a few
it. Permit applications -- I think just to
save coming back to this issue, 1f they were claiming
ownership -- MacConstruction was claiming ownership
when they f£iled for a permit with regard to this well
you would think that they would say so0 in their well
permit application because there 1s a spot that seeks
that kind of information =-- ownership information. And

i.q_."l— rl....l

1f MacConstruction contended that it was somehow exXempt

‘rom tne permitting requirements of the Virginia Code
in thelr original permit application
apout 1t, that 1n June we would be
Oown the coalbed methane that's going to
tils well bore and/or you have no right to
>'Te somehow grandfathered."”™ If you
Les has Just given you, the first page has

the date stamped indicating that this is a well work

permit application filed July 17th from MacConstruct-




1 ion. And I will tell you subject to correction by Mr.

: Fulmer when he comes back here, but this is the cover

3 page of the first permit application that Mac filed

to the wall that we're considering today =--

wlth regard

5" or at least indirectly considering today. If you turn
to the second page it's a supplemental sheet for

persons recieving official notice. The first section

1s surface, coal and mineral owners of record on the

9 tract. So they're listing MacConstruction =-- and you

really can't tell 1f they're claiming they're a surface |

n Oowner or not. They're just listing themselves as one

12 of those three Kinds of owners and then they're listing

Yukon Pocanontas Coal Company, et al, Big Veln Limited

Fartnership. The next section 1s gas, o011l and royalty

15 owWners, people who own minerals within the drilling

list Yukon Pocahontas and they list Consol

1?” and Jewell Smokeless as coal operators and Mac does not

18 list 1tself as a gas, o1l or royalty owner. You come

coalbed methane, same as above, same as above.

20 They do not list themselves as royalty owners. And

21 £l .

i1

hough that page may be somewhat ambiguous, 1f you

e will turn t

TS

Q

the next page called a well plat legend

<3 which 1s part of the Mac permit application that was

24 filed in June there they list the people that they

25" think own the varicus components of realty. One, they
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show the coal, oil and gas as owned by Yukon Pocahon-
ras. Oil and gas lessee as Cabot. Coal lessees Island
Creek. Jewell. The coalbed methane lessee as Buchanan
Production Company. And they show themselves as
surface owners. HNot mineral owners, not CMB owners, as
surface owners. This hearing on this first well permit
application got continued and a modified application
was £i1led on or about August 29th by MacConstruction 1n
Mr. Fulmer's office. And by then Consol, Buchanan,
Island Creek had filed objections to the £irst permit
application. A hearing had been set up on those
objections. That hearing had been continued. They
were given an opportunity to modify their permit
application. And what you're being handed now is the
modif1ed permit application. It doesn't have a date
stamped on i1it. The date in the upper right hand corner
an =each of the pages, 8/29/96, 15 approXimately the
date that I think it was filed. It may be the exact
iate but my best indication i1s 1t was filed the 29th of
August. And you'll note on the first page, Item 2,
there's an X in new permit and over it is typed the
word modified so you can tell the difference between
the two If you go to the second page it's exactly the
same as what we Just went over. They're listing Yukon

Pocanontas as the gas, oll and royalty owner, showing
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consol and Jewell as the coal operators, not clalming

an interest in the minerals on thls page. Go to the
well plat legion, the same thing. The 8/29/96 they are
not showing themselves as a mineral owner. Then about
rhe same time that they filed their objection with you
all to Consol's request to be designated the unit
operator they filed with Mr. Fulmer's office a modific-
ation. And I only made -- for some reason or other I
didn't make enough copies of these for everybody.

Maybe you can pass two of these around. And they filed
on or about Octoper 2nd an amendment to theilr permit
application. And what 1t 1s 18 the well plat legend
that we've been loocking at. If you will share that.

Aand all of a sudden now they have added under coalbed

sethane lessee, which has always been Buchanan Produc-
ti1on Company, 1in paretheses right under proported
leased d-sputed and that's the first we see of that.
Mow. two other documents and then I'll try to pull thas
rogether for you one of the agreements I'm about to
give vou was left out of this book and I think when you
go through the terms of the agreement you will under-
stand wny -- but what Les 1s going to give you 18 two

greements, one of which i1s in the book that you gave
you today and one of which i1s not, between Maclonstr-

uction and Island Creek Coal Company with regard to




some vertical ventilation holes on this surface tract

that Mac owns. I sort of need you to have this in hand

as wé go thrcugh 1t. So I will wait for Les to pass it

out. (Pause.) If you would first attend to the

agreement that's October 30th, 1952 at the ToOp. The

first page says 1t's by and between MacConstruction and

Island Creek and you will notice how Mac =-- Mac signed

this agreement and you will notice how Mac identifies

itself "surface owner". The first whereas clause,
Island Creek is the lessee of the minerals. Down
toward the bottom of the first page, "Now therefore 1in
consideration of these premises a sum of ten dollars
paid tc surface owner by Island Creek."™ Then if you
would turn to Page 5, paragraph number five. The first
paragraph in the numbered paragraph five deals with the
circumstan under which MacConstruction could obtain
certain vertical ventilation holes ana it
that if Mac obtains the permits
operate the 1identified vertical ventil-
as gas wells or coalbed methane wells
transfer those well bores to Mac. So
part of paragraph f£ive is 1f you permit these
gas wells or coalbed methane wells under those
rances we will transfer them to you =-- the well

Yyou whnen we are done with them. Mow, the next




paragraph 15 pretty interesting in light of the claim

that Mac 15 making today. And at the end of my

presentation I'm not going to be asking you to adjudic-

ate title. I know you can't do that. But I sat here
for 15 minutes and listened to them tell you that they
somehow had a title claim. The point of this is to
indicate to you that thies is posturing. Thelr title
claim arose sometime after August 29th when it was
convenient for them to have one when they came before
you. And I just want to make that clear to you. At
the bottom of Page 5, getting to their title claim,
Island Creek does not and cannot transfer the surface
owner the right to operate for gas or coalbed methane
on the property, which 1s the same surface we're
talking about here. And surrface owner shall negotiate
with the owners and lessors of such gas or coalbed
methane for the right to operate for the same. If you
the end of this agreement, Page 8, you will
notice that Maclonstruction's president signed this
The other shorter agreement that I gave you
tendered to you for the proposition that
indicate 1n theilr objection that they filed
-=- MacConstruction's objection =-- that they have the
sole right to stimulate coalbeds within the unit, that

tnat 1s wrong. I mean, that's not true. The agreement




dated the 4th day of November, 1992 which I have given

you is the agreement which addresses stimulation and

provides that Island Creek will give them consent to
the extent that they need it. The presumption 1s, of

course, that they have permitted the holes and that

they have dealt with the appropriate lessors or the
appropriate lessors owners of the realtty. To get back
-- these are the facts. I mean, this 1s what happened.
They had a secret well. It was discovered. The
reaction was to avail themselves of the regulatory
process and to seek a permit. Objections were filed to
that permit application. The application did not claim
title to the coalbesd methane. It was modified. There
wWas an Opporrtunity to amend. There was no claim. And
something nappened this fall and it would be interest-
ing to hear them explain what happened because 1t's not
that they bought the coalbed methane interest. It's
not that they leased the coalbed methane interest.
wWhat happenead was they needed some arguement and so
thelr arqgqument 1is now, for the first time, we own this
Fortunately when =-- the basic difference between
32 ACt which required a permit and the 1990 Act
1590 Act allowed for forced pooling in a very
significant way. And the arguement for force pooling

when tae 1990 vVirginia Gas and 0il Act was in the




Legislature and was being considered and ultimately

when 1t was passed was the development of coalbed
methane should not await resolution of title issues and
should be allowed to proceed in an orderly fashion so
that people can yip about their title issues and fight
their title 1ssues out 1n the court and i1f takes years
be it, but we are not going to hold up the develop-
ment of coalbed methane for the resolution of title
issues. And what you're hearing basically from these
guys today -- and I quarrel -- I mean, one of these law
15 1n this book you got was news to me.
was filed yesterday. I don't think my
's been served. But maybe it was filed yester-
We certainly -- this is our £irst notice we've
gain in Buchanan County. But we're prepared
We're not concerned about 1it.
wWwe'll answer and we'll deal with the 1ssues in those
law sults. But when the 1990 Act was passed 1t was
passed 1n recognition of the fact that this is the kind
tuff that happens when people try to develop nature
And the Act was intended to head off these
of arguments. The first line of Section 45.1-
.22 which 1s the section called pooling of i1nterests
for coalbed methane gas wells conflicting claims to

ownersnip, that provision which 1s basically what we




deal with a lot here, how to pool a unit for coalbed

methane well, starts off "When there are conflicting

claims to the ownership of coalbed methane gas."

mhat's the predicate. "When you have conflicting

claims to ownership, the Boara, upon application from

any claimant shall enter an order pooling all interests
or estates in the coalbed methane gas drilling unit for
rhe development and operation thereof." There 15 then
an escrow provision so that ultimately when ownership

is determined the money will be on hand to go to the

swier. The whole point of the 1990 Virginia Gas and
011 Act was to address just this kind of a dispute.
~he sentence doesn't say when there are conflicting
claims to the ownership of coalbed methane gas the
Board shall stay the formation of a unit, the pooling
~f a unit, wnatever. It says, "The Board shall upon
application of any claimant enter a pooling order."
Anc¢ the problem here when you really look at this, we
have production from this well since 1983. The law
requiring a permit was passed and effective in 1982.
How much gas has Deen produced that Yukon Pocahontas,
.550r who we have an cbligation to protect their
to develop for them but also protect then
come aware of the fact that someone may be

gas, how much money does Yukon Pocahontas
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have coming for production of coalbed methane gas which
nobody knew about from 1983 till whenever this produc-
Clon stopped? The point of our application is to make
sure that going forward at least the people who own the
coalbed methane under this unit get their fair share of
the proceeds. And 1f a pooling order is entered that
will happen. What we have had to date is a surface
owner =- and I know you can't resolve title, but I've
laid the documents out and I think you see what
nappened. A surface owner taking gas from a non-
permitted well, using it in its business withour
compensating Or consulting with people who have record
title to the minerals. This 1s also in light of
someone who's before you today who signed an agreement
agreelng Lo negotliate with the owners and lessors of
such gas or coalbed methane gas for the right to
operate the same. Where's their lease? What are they
telling you about contacting Yukon Pocahontas today?

50 1in conclusion =-- I can talk about a lot. I guess I
could go through their booklert page by page but I'm not
Eure tahat's productive. So in conclusion, my client
has a coalbed methane lease from Yukon Pocahontas who
claims and has record title to the oil, gas and coal
under thls unit. They have a deed of record. These

folks have a surface deed. Nevertheless, they're here
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this morning saying for some reason we're claimants to

the coalbed methane. Wwell, I may not like to hear that

but they now enjoy claimant status and my client 1is

stuck with it and Yukon Pocahontas is stuck with it and
they're now a claimant. So going forward if this unit
is pooled the royalty 1s going to have to be escrowead
until their status as claimants and Yukon Pocahontas'
status as claimants 1s ironed out. But at least goling
forward under the 1990 Act the gas will be metered, the
prices and revenues associated with the sales of this
gas wWill be known and determined and the royalties will
be paid into escrow. And when the litigation that they
keep talking about winds its way or grinds its way to
some sort of ultimate resolution that money will be
by the bank =-=- by Premeire who will be subject to
Board's control and will be paid out. So in
ion, what you have before you 15 exactly the
f problem litigation, difficulty, dispute,
“ompeting claims that the 1990 Act anticipated and
for. So you need to do your job, you need to
pool this unit, appolnt soma2one the operator of this
unit and let the unit produce, the monies be set aside
in a custodial account until litigation 1s resolved and
follow the procedure that was inclimented by the

Leglslature in 1990. Thank you.




1 MR. CHAIRMAN: Any questions of Mr. Swartz, members of the

¢ Board.

3 MR. GARBIS: Do we have a map to show these two ventilation
4 holes in relationship to their well? 1Is there someone
5 that we -- what 1s the approximate distance basically
© between these and how many acres of land does Mac-

7 constri ~tion own 1in relationship to this whole thing?

8 MR. SWARTZ: To the 807

9 MR. GARBIS: Yean.

10 MR. SWARTZ: They're claiming 60 in the 80. I can kind of

n give you an idea. If you turn to the application that
12 we've filed, the pooling application, there's a plat

13 there and the property line 1s -- 1f you look at the

14 well plat wnich is this page, their property as I

15 understand 1t 1s below Webb Branch. It's everything

16 below Webb Branch. So their surface tract is every-

17 thing below this sort of line that runs diagonally

18 right across here. So there's would be down here. The
19 closest -- and I'm not sure that the existing VVHS are
20 1n or out of this 80 acres, but the closest ones are

21 generally 1n this area which 1I'm guessing would be on
22 t! c of 1,000 feet or more away from =-- Les, is

23 that roughly accurate? Have you got a map that you can
24 give them?

23 MR. ARRINGTON: No

|




SWARTZ: Just from recollection can you give them =--

ARRINGTON: They're just down 1in this area, a couple of

them are.

YEARY: Mr. McClannahan might clarify that.

CHAIRMAN: That's fine for him to show 1it.

SWARTZ: Of course, the problem with the VVHs they're
over a mined area and there's a solid band of coal
running through the center of the unit. The mine map
-- I don't know how well you can see this, but this X
here is the approximate location of their well by thear
asphalt plant. This 1s in an entry of the mine
basically. I mean, hopefully it's above the entry.
This is another problem here. I mean, there was
ongoing mining -- miners in the ground when this well

drilled without a permit. You talk about potential

for disaster. This well between the time -- between
the time this well was drilled when there were miners
in the mine and today now the mine is closed. It's
1dle. I don't know what the ultimate status 1s golng
to be put 1t's idle. Their people are not in there
mining. But thls was drilled over an entry in an
active mine without a permit, without notice to the
mining company. Without notice to the government. In
any event, to get back to your question, Dennis, thls

part here 18 a solid block of coal and then the VVHs
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are somewhere in this longwall panel, to king of give

you what's underneath in the Pocahontas £#3 Seam. So to
the north of the unit which is partly in and partly out
of their property are entries and blocks of coal left
in place, a large block of coal that was not mined in
the center of that unit and then a longwall panel to
the south of the unit.

CHAIRMAN: Did you get your question answered, Mr.
Garbis?

GARBIS: Yes, I did. Thank you.

CHAIRMAN: Any other questions, members of the Board?

LEWIS: Who was mining under this area at the time you
said that the well was drilled?

SWARTZ: It was Island Creek.

LEWIS: Not under that area there, though, was they?

SWARTZ: Yeah.

LEWIS: HMHaybe 1n that seam of coal but not in that area?

SWARTZ: Right. There was an entry under this well.
When we plat this well location it's over =--

YERRY IT's my understanding that Island Creek actually
48S1stea unlike the characterization of it being a
secret well. It was far from it. 1Island Creek
A5818Tted 1n getting the elevations and the depths so it
wouid not inrterfer with the mining. Everyone knew it

and they're predecessor in title who they take from and
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claim from today they knew 1t.
MR. SWARTZ: Well, that's an arguement 1've heard but we've
seen all of these written agreements with regard to the

other holes. I dom't have any written agreement with

regard to this thing. My clients aIe telling me they

never heard of it. SO 1'm sure we'll have this
argument down the road. It plats over an entry and
there seems to De some confusion as to the depth of the
well, but my best guess it 1s not in the mine.
MR. CHAIRMAN: Before Mr. Yeary responds are there any other
questions?
MR. KING: I have one, Mr. Cchairman. I guess I'm a little
confused. This was a mlne drilled, not a vent?
well., what they are telling the Board 1in papers
they have filed with You 1S they drilled 1it. They
driiled a coalbed methane gas well -- that's what they
_ in 1983 and have produced gas from said well
that time. That's a paper they have filed with a
notarized signature affixed to. SO that's what they're
drilled =-
LEWIS whon was the ventilation holes drilled?
SWARTZ: The ventilation holes -- do you know when they
were permitted, Les?
ARRINGTON: HNo.

kING: That's the ones I'm refering to, I guess, the
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ones that they had permission from Island Creek.

Island Creek drilled

LEWIS: They didn't drill them.
them.
CHAIRMAN: 19927
McCLANNAHAN ves. The ventilation holes were 1592.
CHAIRMAN: They said 1992, Mr. King.
KING: So this was not a vent hole. Thls was drilled --

a drilled well. How deep was it?

ceet from the surface which 1 think

McCLANNAEAN: 1,16 £
it's about 102 feet above the Pokey 23 Seamm, whatever
the elevation is there. But, see, Island Creek

assisted Alvin Richie, I think, was the gentleman from

who took elevations at the W1 shaft and

came up and assisted us as far as elavations on

our property and also assisted Milhorn Well Drilling to

drill 1t too deep into their mine WOIKS.

XKING: Sc you're saying that it was not drilled into the
nining wWorks?
McCLANNAHAN: That's COrTect.

Wwould you state your name for the record.

McCLANNAHAN Mark McClannahan.

KZNG That's all I have

SARB1S The point that I'm confused about 1s 1 see a
umber of the documents where different things are
~onsidered for the fee of just ten dollars. Now, any
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owner of property that's going to grant somebody else
to come on their property =-- there's easments of 40

feert here, electrical, utilities, what not. Obviously

in my mind thinking wouldn't there be some higher --

there has to be something more than just -- ten dollars
1s Just a nominal fee just to make the thing -- but
obviously 1n my nmind there has to be something more
that as the owner of the property, wouldn't you be
looking to get something out of the whole thing and
more than just ten dollars. I am concluding that there
must be something here that -- maybe it might not be
specifically written or maybe there's something else,
but I think there has to be something more.

Well, 1f you'd look at the October 30th, 1992
agreement I will give you two answers to your question
there that I think are pretty clear from the agreement.
Paragraph one says, "The surface owner does hereby
acknowledge and agree that Island Creek may exercise

mining rigats.” Island Creek would claim that it

SO 1t's kind of a get out of my
Way. Wnen coal 1s severed typically there are mining
r1gats in the deeds severing the coal, allowing the
owner of the coal to use the surface for any purposes

related to mining the coal. So tYpically a coal




Il
'I company already has these rights. Wwhat happens is

|
2 there's an issue of surface damages, not whether or not
3" you can do it but how much you're going to have to pay
n for timber destruction and that sort of thing. So part
s | Of the answer to your question 1s they already had the
6| right to do this. Wwhat they were really resolving was
7 -- the severence deed of the coal to Yukon Pocahontas

Il
8 and then the l2ase from Yukon Pocahontas to Island
9 Creek would convey mining rigihts. |
1ﬂ" MR. GARBIS: Do we have that here?
n MR. SWARTZ: We have an abstract here that we might be able
'?" To find the mining rights, but I didn't bring the
‘3" deeds.
14 M2. GARBIS: 50, 1in other words, at some previous time they
'5" gave thelr mineral rights -- they signed over their --
6] MR. SWARTZ: No, no, no. In their chain of title when they
17 pought the surface they bought it subject to the out
18 conveyence or severence of the coal with mining rights.
19 || SO they took their deed subject presumably to mining
20 | righnts. The other consideration here -- I'm just
?1“ guessing. 1 didn't negotiate these agreements. But
22 when I look at them my reaction on the first hand is
23 || there would be mining rights that are acknowledged 1in

|

24 this agreement that Island Creek has mining rights.
25 Mining rights is a word of art. It means that when the

i
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MR.

severence occurs they're granted in the deeds or
reserved in the reservation. The other thing that I

csee of value here is Island Creek is saying if yuo get

your act together and permit these three holes which

we've drilled at some significant cost we'll transfer
~hem to you. Paragraph five. I mean, you see wells
here ranging between -- just a gob well on the order of
$130,000, s140,000, $150,000 each to a fracked well at
€230,000, $250,000, $260. So if you're talking about
three wells that might be used as gob wells in theory
there's an agreement here to transfer 300,000 to
400,000 dollars worth of wells bores. So in terms of
wny would somebody do this, ten dollars is nothing,
you're right.

YEARY: I could clarify that. I think normally in
those case =-- 1 forget the exact name of 1t but I'm
sure the pecple in Buchanan County remember it well.

It was a question of whether people with mineral rights
had the right to aisturb the surface. There was a
10n that came down one way and a West
~ame down the other. Basically the Virginia
held that surface disturbance type
tor example, Strip mining -- were not
contemplated back when some of these severence deeds

-—

were maage and i1t was probably, I assume, because of




10

12

13

14

17

19

21

that case and also the probably rightful assumption
that Island Creek did not have the right to disturb the
surface. Perhaps to mine the coal coming throug this
shaft and down the mountain, but they did not have the
right to come and disturb the surface. In any event,
the consideration was and you often times can se2 1n
these ten dallﬂf considerations. So you have these
other consideration that are there. And the main
consideration was before Mac -- and also there had to
be roads that would have to brought in for these bore
holes. But before MacConstruction would consent to
that they wanted (Inaudible.) You can't just do this
but 1f you do then we want to have the benefit -- when
u abandon these weé want to have the benefit of these
bore holes wnich then you just change over to a gas
well with the proper permit application. So it's a
Fubstantial consideration that MacConstruction was
expecting to get. I guess -- and I aon't want to get
1nto perscnalities. I think that's wrong, that we talk
about f{reepses, Thesa are reputable people here. This
not somebody trylng to get into somebody's cookie
jar trying to get a freebee. These are very reputable
citizens. But 1f there's a freehee 1it's actually now
the predecessor i1n title -- the people they rely upon,

helr grandfather so to speak -- people in their chain
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that have then taken advantage of getting these bore
holes, building the roads on the surface of Mac-
constructicn back in 1992. MacConstructlion was
expecting at that time, and rightfully so, to get
something in exchange for that. Now, 1f this applica-
tion goes through then that -- 1f there is a freebee
involved i1t will be through Island Creek and the poeple
they subsequently sold it to. So MacConstruction has
been used and had their property used for no consider-
ation as a practical matter. So I guess when you talk
about freebees no one 1s trying to get a freebee here.
We're trying to -- 1t's that legal right. I think you
can JUst see from today we're talking lawyer talk back
and forth and 1t's a complicated legal issue that needs

to be resolved before a court of law.

MR. CHAIRMAN: Thank you, Mr. Yeary. Any other questions?
Questions, members of the Board? Mr. Bragg, did you
want to respond to anything? I'm not trying to bypass
Y AT all

" MR. BRAGG I Just want to clarify one thing. Mr. Swartz
hanced you these coples of two agreements, the October

i0th agreement and the November 4th agreement. If I
understand him correctly he represented to the Board
that we nad included one agreement in our package but

we omitted the other and frankly seemed to imply that
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. ! we did 1t on purpose. Just SO the record will be
El clear, you will find this October 30th agreement which L
3| he handed to the Board benind Tab 8 of the exhibit book
4 w2 handed you. You will find the November 4th, 1992
5“ agreement wnich he handed to you behind Tab 9. I Just
H|| want to make sure that the record was clear on that. .
7 ME. CHAIRMAN: Thank you.
4 MR. KING: Mr. Chairman, I'm SOITY to belabor the Board but
9 I'm just confused. 1S consol agreeable to the pooling?
1u“ 1 think that's basically what you all are saying, that
H|| you want it pooled 1f there's any methane gas pulled
12 out of this area.
13“ MHE., SWARTZ W#e have a pooling application that we have
. 14 I ¢11e0 seeking to pool this unitg, yes.
15 W% . KING: Then in your arguement Mr. McClannahan is
‘E“ illegally drawing gas out of that area. If we grant
17 yeur petition that makes his arguement moot, I think,
18 rhat correct?
19 MR. SWARTZ: I don't buy that.
?D“ 4 RiG Tihiat's not his argument.
21 MP. SWARTZ | nare to explain tc other people how they need
2 ste their rights, but you've kind of asked the:
23 |\ mestion so I will tell you.
24 . TN okay .
I
25 4D SWAETZ: We have a pooling application on file seeking
®© I
Q2




to pool this unit and we have requested CWO things.

one, that the Board pool the unit which I think needs

to happen, and two, that the Board appolint Consol, Inc.

as the designated operator of this unit. They have
objected but they haven't salid we want to be the
designated operator. And I think it's important -- I
think the reason is they don't want to pay royalty.
They don't want to deal with getting a bond, keeping
records. So I think what they're asking for today kind
of sends a message. I mean, they don't want us to be
the operator and all that that means —- and they don't
want the ur be pooled ard all that means but they
don't want the designated operator because all of
a sudden they would have es5CIrow responsibilities,
accounting responsibilities, marketing responsibili-
+i@s. I mean, I don't hear them saylng we will
shculder the regulatory burden to procecc correlative
rights, to protect royalty owners and to do this right.
I don't here any of that today. All I'm hearing 1is
don't let Consol in here and escrow royalty and keep
records. /eaah, that's confusing. You're right and
vou, I think, put your finger 1in a way on this doesn't
make a lot of sense. It doesn't. They're saying don't
other than pool it, let's get it straight-

ened out, let's account to everybody 1if there's an




. ! accounting that needs to be made. You're not hearing

e that. You're clearing not hearing that.
3 MR. HARRIS: I see a couple of issues here. One of the
4 issues that we don't return to that kind of concerns me

5 is the signed contractual agreement between Island

6 creek and MacConstruction and the fact that they

7 haven't done wnat they said they were going to do

8 within the contract. Now, am I hearing kind of under

E this that it wasn't legal for them to do or isn't legal |

10 for them to do what they're doing?

n MB. SWARTZ: No. The reason I'm ignoring that is they've

12 cued -- this is a mess. If you look at the pleadings

+he first law sult that Mac started in Buchanan County

14 cued Buchanan Production Company as the only defendant
15 secking to enforce a contract with Island Creek. I

16 don't think you need to go -- I don't think you even
17 need to go to law school at all to realize that maybe
18 you cught to sue Island Creek if you're seeking to

enforce ti rerms of a contract that they signed. So

<0 rhere is a law suit pending. We've talked about 1it.

2 They're going to amend that. But it's not up to you to

decermine whether or not those underlying contracts

24 nave been violated, have not been violated, or whether

24 they've satisfied a condition perceived to being where

25 they want to be. That's why I'm ignoring that.
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. . I MR. HARRIS: Let's say that it 15 determined that those
EI contracts were valid and that should take place. 1In
3“ other words, that the VVHS oI the well should be given
s | o -- whatever the language of the contract 1s to
5| MacConstruction. Now, wnere does that leave us 10
Eil terms of the pooling application? IS that then --
7 MR. SWARTZ: That's a permitting 1S5Ue. I'm not trying to
i be cute about this. I mean, if you go == let's do it
9 the other way because I think it's clearer. If we
10“ weren's here today and we wanted to deal with the N-13
n unit appropriately and we Knew that there were differ-
12 || ent people, Yukon Pocahontas saylng we OWN everything
13 || and Mac elither saying we OWn §0 out of the 80 =- we OWD
. 14 “ rhree-quarters of the methane or perhaps all of 1it.
15 7='s nard to tell but they certainly are making a
16 significant claim. If we Knew that up front and we
1?i wanted to do this right we would, 1in my Jjudgement, ftile
131 for a permit application. But pefore we could produce
19 §i +he well we would have to pool the unit because we
EU“ wouldn't have an agreement with all the parties. So
21 pssencially what I'm saylng 1s my client has a lease
22 || from Yukon Pocahontas for coalbed methane which we
23" helieve applied to the entire unit. SO we're are here
24 because we've obtained a lease. We do not have a lease
25 crom MacConstruction. We know that they're now a
i
|
45
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conflicting claimant, at least since October 2nd, and

they need to be pooled. You can get a well permit but

you better not produce the well until you either have a
contractual agreement, a lease, or a combination of
leases 1n pooling.

HARRIS: What was the date of the lease that your client
has?

SWARTZ: You mean with Yukon? I'm just guessing that it
would have been the late eighties, perhaps.

HARRIS: I'm just wondering what -- I'm still bothered
by these contracts that haven't been fulfilled and I
xeep thinking that that's going to have a bearing on
everything even though it has to permitted.

SBRAGG: If I may address your concern there, if you
looked at Buchanan Production's application, Page 2,
paragraph 2E, hidden therein, I think, is something
that's very alustrative. The second sentence of that
EN0rt paragraph says, "Applicant's estimate of the cost
ror the development contemplated by this application is
eltier thne cost of acquiring and equipping an existing

ire or it's as set forth at Exhibit =C which is
attachea nereto and made a part thereof."™ Exhibit acC
estimates the cost of around $240,000. WwWould it
EUrprise you to tell you that there are, I believe,

three existing well bores in this unit N-13. Guess
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which they are; A) the well MacConstruction drilled 1in
1982 which will become worthless to them 1f the
applicaiton 1s granted. The two others are, guess
what. the ventilation holes covered by the 1992 Island
Creek contracts which will become moOtL and worthless if
this application is granted. 5o here's what happens =--
and again, I agree with Mr. Yeary, this isn't about
personalities. Mr. Swartz did say we have MacConstruc-
-1on coming in here asking for a free resource without
paying for 1t. What Buchanan Production and Consol 1s
doing 1s asking this Board to validate thelr contract-
ual breech to assist them in getting out of obligations
that they or their predecessor 1in interest -- I want to
make clear we didn't draft the pleadings which he
indica-es should have had Island Creek. I will
guranetee to this Board Island Creek will become a
parcty to that litigation. I asked Mr. Swart:z whether
he would agree to simply signing an order allowing us

so amend. He stated he would like to look at my

proposal. It will happen. But what they're trying to
do is get out of their contracts. AS 1ndicated, you
don't give up these rights to Island Creek without

expecting payment. They have gone forward with theilr
business, their strategic planning since 1982, again 1in |

1992 . MNcw Buchanan Production as a successor of
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interest to Island Creek 1s trying to say you sued
Island CreekX, not us. 1 don't want to answer the

question as to what's golng to happen to these ventlli-

ation holes. 1It's obvious. They tell you in the

application. They're either going to put a lot of

money to drill a well or they're going to acquire these
ventilation holes that they don't want to convey over
o MacConstruction pursuant to that contract. And
that's as simple as 1t 1s. We want something free.
They want something free.

MR. SWARTZ: Again the spin doctors are at work. The
ventilation holes -- Page 5 of the agreement says

Tcsland Creek has an obligation TO transfer those wnen

they're through with them "provided that surface has
cbrained all necessary permits.” And what I say to Mr.
Bragg 1s "show the Board your permits.” If you don't
have permits for CBM wells or gas wells for those three
ventilation holes the contract &ays Island Creek
doesn't have to pony up. And whether they're related
to Consol or they're related to Buchanan Production
company they're talking as iT they have some current
right =- well, show me some agreement beyond what I
have shared with you today that requires Island Creek
-0 do anything absent permits. And if you have parmits

rarow them on the table and if you don't I don't want
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to hear about it. And, yveah, my client may spend
s260,000 for a new well in this unit. They may be able
-- and another alternative which has been discussed 1s
they may be able to learn more about the well bore that
MacConstruction has and they may want to acquire that
1§ they can reach an arrangement. I don't Know.
~here's nothing sinister here. 1 mean, my client 1S
going to spend some amount of money, either really
signifiant or nevertheless substantial, to develop this
unit. And this unit needs to be developed 1n a WaY
-hat protects the people who turn out to own the
minerals and it's not happening now.

CHAIRMAN: Any other questilomns, members of the Board.
TEWIS: Why would you want TO pool this 80 acres here
when there's already a well there? Do you want Lo
dri1ll another well?

SWARTZ: I just said that one of the options is to learn

more about the MacConstruction well and attempC to
drilled 1t I say costed maybe $30,000 or $40,000 at the
SWARTZ: It may not meat the current standards either

and if 1t needs to be fracked -- I don't Know.

"EWIS: Well, at that time it couldn't get fracked.




SWARTZ: It has not. 1I'm saying if it needs to be

fracked.

LEWIS: 1= couldn't have been at that time pbecause of

the mining of the coal.

SWARTZ: This unit needs to be operated in a way going
forward that preserves the economic benefit flowing
from the coalbed methane for the people who turn up to
own it. And that is not currently the situation. It
hasn't been the situation since 1983 and 1t needs to
happen.

I know it hasn't since 1982 because you drilled
so many wells and just blew up 1n the air. Thousands
of them -- nundreds of then.

MP. GILLUM: It appears to me that we're getting involved 1in
1ssues that are going to be resolved by the courts.
Ana the ue pefore us =-=- correct me if you think I'm

wrong, but ! ue before us 1s thlis 15 a contested

~ights to 60. We don't know -- it's not our
position right here to determine that, which owner 1s
which or wnho nas been owner of record. That will be
determined in the courts. In the meantime what happens
ro the royalty or what happens to people that may show

up 1n a court action that own other peices and who has




: filed for pooling. I don't understand why these guys,
. if they own 60 acres, MacConstruction hasn't filed to
2 pool these themselves. 1T looks to me like that would
4 be the logical thing to do to protect your position 1n
S that well 1f you truely feel like you own 60 acres.

= All we have before us a request by this group to pool
/ and I think we have to decide if we're going to pool it
o or 1f we're not. If we don't I don't see that we have
9 solved this problem of unaccounted for royalties. I
10 mean. I think that's the issue before the Board. I

i don't think we can determine who made what deal and

12 what contract. That's going to have to be decided in
13 the court of law. In the meantime, 1f we do pool this
14 royalty 1s going to be paid into a Trust account for
15 the benefit of the people that are either decided by
16 the court to be here or there or unknown people. So I
17 *hink that's the issue. I think we need to make some
18 movement to address the pooling request. We either

19 pool 1t or we don't. If we don't then we haven't made
20 ADY ——

< MP. CHAIRMAN: The only clarification I would have is that
22 || what we have before us i1s a request to stay any action
= >f the Board and then we would hear the motion =-- we
24 would vote on that. Mr. Brent, did you have a quest-
25 10N
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ARENT: I was Just going to say 1 think he's really hit

-

on the crux of the issue here, the real question, and
since the Board has been advised that we don't have the
authority to do this I would feel a lot more comfort-
able if we at least took the time to get a legil
opinion from our counsel as to where we stand Just to
be on firm ground.
CHAIRMAN: Are you making a motiom to goO into Executive
session or to consult with legal counsel regarding

this?

3RENT: Yes. Mr. Chairman, I move that th:is meeting be

recessed and that the Board immediately reconvene 101

Executive closed meetlng for the purpose of consult-

ation with legal counsel and briefings by staff

members, consultants or attorneys pertaining to actual

or probable litigation or other specific legal matters

requiring the provision of legal advise by counsel as

permitte by Section A, paragraph 7 of Section 2.1-344

~f the Code of Virginia. This motion 1S made with

-

espect To the matters 1dentified as agenda Item I.

L]

CHAIRPMAN: We have a motion.

KING: 1 second 1it.

CHAIRMAN: A motion and second. Any further daiscussion?

All in favor signify Dy saying Yes. Opposed say no.

e o — e —

me no. [(Mr. Lewls) We'vre in Executive oesSsion.




rhe Board went into Executive S5esslon at

Thereupon,
2 2.45 P.M. and returned to open session at 3:15 P.M.)
> MR. CHAIRMAN: We are reconvened 1in open sesslon. In dolng
: that I need a certification from the Board that to the
5 best of your knowledge do you certify that during
6 Executive Session you discussed only public business
7 matters lawfully exempt from the statutory requirements
& for open meeting and that during the Executive Session
# you discussed only business matters identified in the
10 motion Tto convene the Executive Session. I need you
n just to start =-- just roll call.

12 MR. HARRIS: Yes.

13 MR. BRENT: Yes.

14 ME. LEWIS: Yes.

15 MR. CHAIBRMAN: Yes,
16 MR. KING: Yes.
17 MR. GILLUM: Yes,

18 MR. GARBIS: Yes.

TE" MR. CHAIRMAN: The record will show all members atffirm that.

20 AG To the motion for stay of the proceedings do I have
21 da moetion?

22 MR. LEWIS: 1I'd like to make that motion. We have a stay
23" untii 1t pe resolved i1n the Buchanan County Circuit

24 Court.

25 MR. CHAIRMAN Is there a second?
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MR. GARBIS: 1 second 1it.

MR. CHAIRMAN: There's a motion and second that the stay be
granted.

MR. GARBIS: I'm sorry. I didn't hear the --

MR. FULMER: He made the motion that the stay be granted.

MR. GARBIS: 1I'll withdraw it.

MR. CHAIRMAN: He withdraws the second. Is there a second
to the motion that the stay be granted? The motion
fails. 1Is there a motion to deny the stay?

MR. BRENT: I so move.

MR. CHAIRMAN: A motion to deny. Is there a second?

MR. GARBIS: I second it.

MR. CHAIRMAN: Any further discussion? All in favor signify
by saying yes. Opposed say no. One no. (Mr. Lewls.)
The Board will hear the case that's properly called,
docket number VGOB-96/09/17-0555.

MR. SWARTZ: My first witness is going to be Mr. Arrington.
We would like to have him sworn.

UURT REPCRTER: (Swears witness.)
MR. SWARTZ: This 1s a pooling application that is basically

VEry simllar to the applications that we hear normally
when we're here. Just to alert to the fact that this
15 an application to pool both under Oakwood I and
Vakwood II which 1is stated in the application. But I

JUSL wanted to remind you that that 158, in fact, the
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kind of application.

LESLIE K. ARRINGTON

a1 witness who, after having been duly sworn, was examined

and testified as follows:

DIRECT EXAMINATION

BY MR. SWARTZ:

0

i)

I

n.

Le would you state your §¢ull name for us, pleaser

in

ves. Leslie K. Arrington.

and who are you employed by?

Consol, 1nc.

what is your title, 1f you have oOne, with them?
Permit specialist.

AS a permit specialist are you involved in the regul-
atory process?

Yes, 1 4am.

pid you, in fact, prepare both the notice of hearing
and the application with regard to this pooling
application?®

Yes, I did.

Did you, in fact, sign both of them?

Yes I did.

Did you either prepare Or have prepared under your

33




direction all of the exhibits that have been tendered

to the Board?

Yes, I did.

With regard to the applicant here, who is the appli-
cant?

consol, Inc. on behalf of Buchanan Production.

So the actual applicant, though, is Buchanan Production
Company?

Yes.

Is Buchanan Production Company a Virginai general
partnership?

Yes, it 1e=.

Who are the partners in that partnership?

Appalachian Operators and Appalachian Methane, Inc.

And those are both corporate partners?

Yes, they are.

who 1s 1t that you understand owns the stock in both of
those corporate partners either directly or indirectly?
MCN.

And that's a company out of Detroit?

Yegs, B1Yr, 1t 1B.

Is Buchanan Production Company authorized to do
business 1in the Commonwealth?

Yes, LE.

who are you requesting be designated or appointed by




the Board as the designated operator for this unit?

Consol, Inc.

consol, Inc. is a Deleware corporation?

Yes, 1t 15.

Is Consol, Inc. authorized to do business in the
Commonwealth?

Yes, 1t 1S5.

Is Consol, Inc. registered with the Department of
Mines, Minerals and Energy with regard to 1tTs gas and
o1l operations?

Yes, 1C 1S5.

Does Consol, Inc. have a blanket bond as required by
law with regard to its gas and oil operations on file
with the DMME, DGO?

Yes, it does.

Buchanan Production Company has a management committee?
Yes, 1t Qoes.

Has that management committee delegated to Consol, Inc.
"the authority to explore, develop and maintain" the
properties and assets of Buchanan Production Company?
Yes, 1t has.

So Consol, Inc. essentially 1s the professional

manager of Buchanan Production?

That's correct.

And Consol, Inc. then has designated certalin responsi=-
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bilities to 1ts employees, correct?

That's correct.

Who might they be and what are their titles?

Claude Morgan as general manager, William Gillenwater
as land manager, and Randy Albert as regulatory
manager.

who 1s the respondent 1in this application
MacConstruction.

In preparing these applications does Consol, Inc.
undertake title inquiries?

Yes, we do.

And was that done in this instance?

Yes, 1L was.

Are there certain exhibits anext hereto that deal with
title 1ssues?

Yes, there 1is.

Was there a malling, certified mail/recturn reciept

requested, with regard to this application as required

Who got mail with regard to this application?
MacConstruction and the county.

Buchanan County?

Right.

Did MacConstruction sign for its mail?




Yes, they did.

Do you wish to add any respondents?

No, we do not.

And obviously I can assume you don't want tc dismiss
any?

No.

with rogard to nutice and publication could you tell
the Board what you did in terms of publication and what
was published?

Yes. Publication was done in the Bluefield Daily

Telegrapn. It was done twice, first on August 22nd and

on that date the map was not published on that date so

we again published it on August 28th.
Di1d the newspaper omit publication of the map the first
time around?
correct.
So you had them do it again?
That's correcet.
Have you fi1led proof of mailing and certificate of
publication with Mr. Fulmer's office?
Yes, we have.
When aid that happen?
APproximately August 22nd, I believe.
With regard to the standing of the applicant to file

this application if you would, turn to Exhibit #A, Page
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§2, the ownership information, 1in terms of leases from
people that you have jdentified in the course of your

title research as coal owners what percentage do you

Wwe have 100 percent of the coal, oil and gas leased
from Yukon Pocahontas within this unit.
so record title to the coal, oil and gas in the

Buchanan County records ShOWS record title to be Yukon

Pocahontas?

That's correct. 1t does.

Previously today MacConstruction has indicated that
they have title to -- at least surface title to roughly
£0 acres in this unit. Is that consistent generally
with your title examination?

Yes, 1t 15.

In a general way would it be fair to say that the

surface tracts of record are basically south of Webb

Branch?

They are. That's correct.

And there's more than one?

That's correct. There 1S8.

and then north of Webb Branch someone else owns the
qurtace?

That's correct. They do.

I leasing acreage 1in the Oakwood I and II fields does

6l
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tne. have standard terms that 1t has offerred

Consol,

ro folks on behalf of Buchanan Production Company to

lease thelir acreage?

That's correct. We do.

Generally what are those baslic terms?

Tt's a dollar per acre rental, one-eighth royalty with
a five year term and the rental 1s payable on an annual
basis until production commences.

These are the kinds of terms that you would normally
offer to people who have record mineral title?

That's correct.

Either record title to the coal or record title to the
o011l and gas?

That's correct. It 1s.

Tf MacConstructlon expressed an ilnterest 1n entering

b

into a lease would you entertain that request?

In terms of the EBoard's provision in any pooling order
*hat might result from this hearing would you recommend
these standard lease terms to the Board, that they be
incorporated into the order with regard to persons who
might be deemed to be leased?

That 1s correct. We would.

Wwith regard to this particular drilling unit, the N=-13

unit, 1s it over portions of a mine?

61




Vag, it 1s. The Virginia Pocahontas #1 Mine which was
originally an Island Creek operation.
What's the status of that mine at the present time?
Inactive.
Is this application seeking to pool under both Oakwood
I and Oakwooa II?
¥Yes, 1t 1s.
the application to pool all coal seams essentially
ller?
It 15.

obviously some options with regard to the

development of this unit and one of the options would

a new well and frack it, correct?

#C an estimate as to the
cost of drilling and fracking a new well?
1e5, wWe have.

prepare that?

19985.
numbers stll. an accurate estimate?
woulc be.

the total estimatea?
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Another alternative, I assume, would be to explore the

possipility of utilizang the existing Mac well bore?
That's correct. It would be.

Do you have enough 1nformation at this point to
determine whether or not that's a viable option?

No, we do not.

But 1s 1t, 1n fact, something that you would bs willing
to explore?

YES.

Wnat 1s thne projected depth of the target formation
here?

Approximately 1,700 feet.

In ExXnibit £B-3 have you listed the respondents?
Y&s, we nhave.

And your calculations are that MacConstruction's
surrace acreage 1s 60.30 acres?

Thact's correct,

And the percent of the unit is reported at B-3 as
nat rrect
Have you also in these exhibits i1dentified the list of
cOnillcting owners, claimants and respondents?
T we have
L8 that Exhibit sE?
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~e Buchanan Production Company have access to a

gathering system to collect and gather and transport

1ts gas in Buchanan County?

Yes, 1t does.

who's the owner of that gathering system?

Oakwood Gathering.

Is Oakwood Gathering's exlisting system 1n the area of
this unit?

Appreoaching.

Approaching from wnat direction?

The south.

So approaching from the bottom cf the plat?

That's correct.

Are there currently plans to extend that gathering
system Lo this unat?

70 that vacinity.

Roughly how tar away 1s the gathering system at this

polnt in time, 1f you Know?

NAat Cakwood Gathering system connect to some

transportation mechanism?

T does.

cardinal States in a general
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I don't know where it goes from there.

W WARTZ 'hat's all I have.

HAIFMAN: Any questions, members of the BRoard?
HARRIS MI'. Arrington, when you sald inactive mine
Wilal's your definition of inactive? Is it not sealed
O 15 1t Bealed?

Our transmission line going out of the area.

Going north?

Going ncrth.

To Grant, West Virginia?

Yes.

Roughly 45 miles?

Yes, it 1.

what happens at Grant?

It connects into a larger system.
Which 15 owned by Interstate Carrier?
ies, 1T 15.

Columbia?

Columbia.

S0, 1n essence, the gathering system in Buchanan County

tiat Bucaanan Productlion has access to finds its way to

west Vircinia and then to the Columbia system?

That's correct. IT does.

Does that enable you to market gas in New York, for

edample, New Jersey, places like that or do you know?
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WITNESS: It 18 not seal-"

HARRIS: It 1s not sealed. So basically -- production
was Just stopped and they walked away? Is that
basically wihat happened?

WITNESS: Basically it's just sitting there inactive at
this poinrt.

HARRIS: But 1t 1s 1n communcatic» to other mines in
that production -- I mean, i1 this overall area?

WITNESS: I'm not sure of your question.

HARRIS: 1I'm not sure either. I gquess what I'm asking
1S 15 this a continuation of some other mining opera-
tion and we've just left this wing undone =--

WITNESS: NO.

HARRIS: == or 1s 1t actually a separate self contained?

WITNESS: 1t's separate and self contained.

HARRIS: Okay.

CHAIRMAN: MI. Arrington, you stated =-- 1in your applica-
Lion you say on the ci1l and gas lessees that there are
none of record. In the MacConstruction, Incorporated
dppiication they list Cabot 01l & Gas Corporation.

WITNESS I'nat's correct. They did and what has

led there 1s the Cabot lease 15 no longer valid.
It has expired

SWARTZ: The conventional oil and gas?

WITNESS: ile conventional oil and gas.
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MR. CHAIRMAN: Any other questions, members of the Board,

this witness?
(Witness stands aslde.)

MR. LEWIS: How long has Mine =1 been out of production?
1'd say probably six or seven yvears, hasn't it?

MR. MORGAN: No. It operated in 1993. Toward the end of
1593 it was (Inaudible.)

MR. KING: I have a question. Is there a plan to seal gob
this mine?

MR. SWARTZ: Claude, why don't you come up here.

COURT REPORTER: (Swears witness.)

CLAUDE MORGAN

4 Wltness wno, arter having been duly sworn, was examined

Anc testified as follows:

DIRECT EXAMINATION

BY MR. SWARTZ:

-ould you state your name for us, please?
A Claude Morgan.
Q Who do you work for, Claude?
consol, Inc.
| And what 1s your title?
A Manager of gas projects.

67
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Before that were voi

CHAIRMAN: Mr. Yeary?

YEARY: In terms of the order in which you go would we
be allowed to ask questions of the first witness first?
CHAIRMAN: Yes, you will. He's doing this to answer the

question of one of the Board members right now.

(Mr. Swartz continues.) Before getting involved in gas
projects were you with a coal company?

Yes, I was.

Did you hear the question, do you have 1t in mind,
that's pending?

Yes. Two questions. In fact, I think I answered the

%
!
=
.

time off the record or without being sworn. The

r
rt

wis as to the status of the mine. The mine is

L]
=

lnactive It was operated by Consol after the acquisi-
t1on of Island Creek 1n 1953 which was sometime late
1993, 1 think 1t was. Maybe even into 1994. I'm not

tne date. But 1t was 1dle,. There are

T

=
!
(=]
L]

reserves remalining to be mined in that area. The

econd guestion -- now I've forgot the second question.
What was the second question.
KING: [s there plans to seal gob the unit?
WITNES! There 1is no plans to seal that mine at this
Lime. nere are reserves remaining to be mined that

L
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are in excessable from those porters, both in that mine

and in the northern area of the Beatrice Mine.

KING: So the methane gas wlill be brought out under
Dakwood I and II?

WITNESS: Yes.

CHAIRMAN: Any other questions, members of the Board?

(Witness stands aside.)

CHAIRMAN: Mr. Yeary and Mr. Bragg, Yyou may proceed.

YEARY: I have just a few guestions and then Mr. Bragg
may have.

SWARTZ: They have one shot at i1t here. I mean, I can't
bring s1x laywers and give each one of them opportunity
to ask gquestions. They need to --

YEARY: We'll not burden the Board with this too much.

LESLTE K. ARRINGTON

itness who, after having been previously sworn, was

examlned anad testlfied as follows:

CROSS-EXAMINATION

MR. YEARY

Mr. Arrington, what 1s your positicn? I'm sorry, sir.
Permit speclialist.

And wihen you filed this application were you aware that

69




~re& was a pending application rfor a permit for this

well that belonged to MacConstruction?

Yes, wWe Were.

when you filed this application were you also aware of
~he law suit that had been filed in Buchanan County,
virginia requesting that these ventilation hole -- the
contracts regarding the ventilation wells be assigned
to MacConstruction?
SWARTZ: Tell him when it was £iled.

Yeary continues.) Were you aware of the law sult,

Mark, you're goling to have to —--
YEARY: I would ask that he not coach the witness or
wiiactever.
CHAIRMAN: Ir. Arrington can answer the gquestions.
The wirness continues.) No, I was not awar2 of any
J]aw suit pending?
And part of the plan under this application =-- Yyou
understood that the result 1f this application were
granted would be to make moot =-- it would be your
position moot the application for the permit for
MacConstructiony

I object to this. 1It's calling for a legal




conciue™ ="

YEARY: He has given legal conclusions already, Mr.

Chairman.

SWARTZ: But 1it's really not relevent to this proceed-

1ng.

YEARY: He can certainly given legal conclusions as to
title ana so forth, 1f he knows.

CHAIRMAN: I'm going to overrule the objectiocn and let
you go ahead and answer to the best of your knowledge.
(The witness continues.) Yes, we did.

that was part of the discussion and the talk
apout wny this application should be done at this time,
was 1t not?
The fact 1s we control 100 percent of the coalbed
metnane witilin this unit.
No, sir. The question 1s 1isn't it a fact that one of
things that was discussed by you and the others of the
company was that 1f you file this application for
1at that would render moot the application for
MacConstruction?
rrecet. ould.
the ploy or the plan was to file this
SO You could go that, isn't that correct?
correct.

“hnat 15 the praimary purpose of asking for this
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poocling applicatinm
SWARTZ: I object to

pools a unit and all

{MIr. Yeary continues
pPrimary purpose, to
t0 render 1t moot S0
with theilr well that
That's correct.

Now,
MCN,

OWnersnlp. tha

that. This pooling application

ows the production of gas and oil.
.) My question 1s was that not the
StOp the permitting application or

MacConstruction could go forward

they had had since 19827

you've listed also various entities and peirs of

L'S a foreign corporation, I take

1t. That's where, 1n Deleware? Where i1s it incorpor-
ated, do you know? You answered -- I take it you're
under oath and you answered 1t before.

SWARTZ: 1 asked him where taere business was and he
sala Detrolt, Michigan. I didn't ask him where it was
lncorporaced.

(Mr. Yeary continues.) 1I'll ask you now. WwWhere is ir
\ncorperatcted?

l'm Not sure.

But the primary business 1s in Detroit?

Yi2¢

AnQ then you have the Buchanan Production in it. That
15 a Deleware corporation?
SWARTZ Buchanan Production.




MR.

Buchanan, no. 1'm sorrv

(The witness continues.) Buchanan Production, no.

a corporation?

It's a partnership. Apﬁﬂlachlan Methane and Appala-

chian Operators.

Is 1t a Virginia partnership?

It's authorized to do business in Virginia.

wWell, what state is 1t a partnership in?

It's a Virginia general partnership of those two that T
mentioned.

Do you nave on file all the necessary documents to show
the general partners and who the partners are in
Virginia?
SWARTZ: There are no limited partners. It's a general
partnership.

continues.) Do you know who the stock-

Appalachian Operators, Incorporated are?

asked him if MCN was the indirect or
direct
YEARY: EXcuse me. Sir, I would ask that the witness be
il.iowad te Lestilry.

SWART?Z : . mean, let's stop Playing games. The question




+hether MCN direct or indirectly owned the stock in

those two corporations. That the question I put to him

and that's what he answered.

MR. YEARY: I would ask --

MR. CHAIRMAN: I'm going to overrule the objection and let
you go forward. This witness can answer 1f he knows.
(Mr. Yeary continues.) Who are the stockholders of
Appalachian Operators, Incorporated?

It's wholely owned by MCN.
And wnho are the stockholders of Appalachian Methane,
Incorporated?
I'm sorry?
Appalachian Methane, Incorporated?
I'm not 100 percent sure 0f the owners.
What do you understand it to be?
Just as I stated before, the two partners. Buchanan
Production 15 Appalachian Operators and Appalachian
Methane, Inc. which 1s partners of Buchanan Production
Company wnoley owned lndirect subsidiaries of MCN.
MCN cwns all the stock in all of this. So we trace
back to Detroit i1n this various teir. Now,
procduction costs I take it when you
Lely have to determine the royalty -- the final
royalty whether it's MacConstruction as owner or the

other owners of the minerals they will ultimately




recieve I take it that in calculating this royalty

payment that you take out your cost of production,

correct?

1'l1]l defer that question to Mr. HMorgan.

and if you take out the cost of production the more
hat you can have in your corporate beaurocracy

then the less that there will be left over to pay the

r~valt:ss to the owners, 1sn't that correctry

Again, I'm not gqualified to answer that gquestion.

well, do you know why you have all of these tiers --

vou have this MCN as one owner and why you go about

Buchanan Producticn and Appalachian Operators, Appala-

chian Methane, Incorporated -- do you know why that's

done? Wwhat the purpose of going through all these

steps 1s?

step along the way if somebody gets paid out of

2 of the cost that would be attrib-

qualified to answer that questlion.
cost of drilling this new well you say will be

1E that correct?
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A.

Tf someone who already owned the well -- an existing
well that would be down within 500 or 600 feet of where
You Intended to drill or maybe already be there then
that would be -- that $230,000 -- let me ask you this.
How nmuch would 1t take to convert an existing vent
hole, roughly speaking, to make it into a gas producing
well?
SWARTZ: Fracked well or a gob well?
YEARY: Let's take both.
(The witness continues.) Not knowing the status of the
well, what you actually have within that hole, it's
hard to make a determination of what it would cost.
Assuming, I take 1t, that you've explored the possib-
1lity of even trying to take or acquire some other

method Mac's first well. So I take it You would only

do that to save money, correct? Wny would you want to

get Mac's well? Have you studied whether or not it
wou.d be a viable well to be able to use at the unirt
wel. =- the number one well for this unic?

noc.

There
+0L OL unknowns that have not been made =--
Have you maae any Lnquiry?

{ HO 1 r-'—-LF.__"LI':_:g_* . I




Sir, can you answer a question without loocking to see
what the answer might be?
MR. SWARTZ: You can glve him any kind of a blunt answer you

want to give him.
(The witness continues.) Yes, we have. We did make
inquiries at the first hearing.
And what inquiries have you made?
We asked where the logs were.

Asked who?

SWARTZ: Your client.

YEARY: I would beg Mr. Chairman again to ask that the

wlitness respond to the question as opposed to his

counsel.
CHATRMAN: Mr. Swartz.
SWARTZ: I'll do my best, Mr. Chairman.

(MI'. Yeary continues.) The gas that you anticipate
that will be taken from this unit, it will be taken

I take 1t that you're contemplating it will all

aken from Buchanan County and eventually end up in

some other northern state, is that correct?

- fnave no idea. I know once 1t goes intoc the

pPilpeline I'm finished with it.
There are no plans that you know of to allow it to be
used here in Buchanan County for factories or other

UseS that would help the economy directly here?
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*mna1n I'm not aware of what happens to the gas.

YEARY: We have a couple more questions from Mr. Bragg.

CROSS-EXAMINATION

BY MR. BRAGG:

Q.

A.

Q.

.i-u

Mr. Arrington, you prepared the application?

Yes, 1 aid.

Have you 1ndicated in the application where your
proposed well would be located?

NO, we nave not.

You do include in your application a well location plat
showing the existing MacConstruction well?

That's correct. We do.

Have you 1l1dentified any area within this unit which
would be an appropriate place suitable for drilling of
a coalbed methane well?

At this time we have not.

Has there peen any geologlcal examination done?

YOUu mean as far as & well location goes?

As far as a well location goes.

NO, W& naven'ct

Has there been any engineering evaluation in terms of a

proposed well location?

TR
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vyou have suggested by your attachment to your poocling
application that the total estimated cost of the well

would be $230,642, is that correct?

Correct.

Depending upon the location of a new well drilled
within unit N-13 that could be substantially higher, is
that correct?

I don't believe s0.

How did you determine the cost of drilling a well when
you don't know where you're going to drill 1it?

I use the maximum depth that I anticipated it would be
drilled and used our local costs that we're coming up
with.

In determining the cost do you look at things like

different kinds of difficulties

formations,

geological
that you might run into in attempting to drill a
producing well?
bit of experience in drilling in that

we hdave qulite a

Areda ana that was taken into account, vyes.

And how was 1t taken into account?

We really don't have that many problems with drillang

-

iNn ThiE area. o0 1

Just used our average cost and put

tNnlE C0g

ther from the maximum anticipated depth.

Is 1t your testimony to the Board that 1f we were to

close our eyes and put our finger upon this plat within
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‘“~ar ynit that it would cost $230,642 to drill a well
at that location?

vYou don't generally magically pick the well locations.
You will use some engineering.

Is 1t your testimony that you can pick any spot within
this unit and that's what the cost of the well would
be?

Ho. That's a well estimacte.

Would there be a varible involved in terms of the cost?
There could be, many varibles.

Can you give an estimate of what the varible would be?
NO.

So the cost estimate that you have provided to the

Board 1s based upon an 1maglnary well at an undeter-

mined location, 15 that correct?

It has no basis 1n fact, is that correct?

this mine that 1s underneath this property 1is, 1n
fact, an abanaoned mine?
Inactive,

Have yvou 1n the past 1n writing stated to anyone that

mining activities within that mine will never be taken

80




up again?

No, sir, 1 have not.

And that's your testimony under oath?

have not made that statement.

mine sealed?

Is 1t, in fact, sealed but not sealed to IMSHA stand-
ards?
It 15 not sealed.
Is 1t your testimony that Consol or Buchanan Production
has taken no cost evaluation as to the cost of convert=-
ing these ventilation holes that are located within the
unit?
I'm not sure of your question.
IS 1t your testimony that there has been no cost
evaluation as to conversion of the existing ventilation
a preducing methane well?
that question to Claude.
-= 15 your answer that you don't know or
O have someone else answer the question?
don't know on the conversion.
been told that there's been some examination
ot
No, I haven't

Have you been told that the company was going to
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undertake such an evaluation”®

We -- no, I haven't really been told that.

Haven't really been told that?

I haven'zt.

Have you been told something close to that?

(No response. )

Mr. Arrington, were you aware that MacConstructicn was
asking that Buchanan Production assign over those
ventilation holes pursuant to those 1992 Island Creek

contracts prior to the preparation and filing of this

=

pooling application?

Yes.
were you aware that the pooling application could
resolve how your companies would respond to those
demanas by MacConstruction to assign over those units?
Yes, we were.

Mr. Arrington, were you Jjust written a note by your
counsel?

I'E Not paying any attention to what he's writing, sir.
SWARTZ: Why don't you read the last entry on my pad.

WITNESS: 1I'm not paying any attention to what he's

SWARTZ: Read 1t to them.
WITNESS Do you have a permit?

YEARY: Could we nave the Chairman direct the
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MR. SWARTZ: I gquess I don't need to sit here and be told

I'm writing a note to my client when I wrote 1t to
myself and the note reaﬂs "Does Mac have permits for
the VVHs" because I'm writing myself a note to ask some
follow-up questions of my witness. I think we're sort
of sinking into a trough here and I don't like it and I

don't need to take this.

MR. CHAIRMAN: Whow, let me tell you both, we're not going

to s1t here and listen to inflammatory remarks on
either side. It gets us nowhere. Let's get on with
the case, get on with the evidence. If you have
gquestlons we're golng to try and help you get them
resolved. Eut we're not going to have those kinds of

remarks.

MR. YEARY: That's why we're addressling our remarks to the

Chairman of the Boara.

MR. BRACG: That'es all we have for this witness at this

TEE .
dh'ﬁ

-y e
L = L 5

Mr. Chailrman and members of the Board.

1A

CLAUDE MORGAN

ness who, after having been previously sworn, was

examlined and testified as follows:
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"eT EXAMINATION

BY MR. SWARTZ:

Q .

i)

I

Mr. Morgan, are you familiar with how royalty 1s

calculatea?

can you tell me whether or not the COSts of production
are ever utilized for any purpose 1in calculating
royalty?

IL 185 not.

Are you familiar with the orders that this Board issues
with regard to how royalty is to be calculated 1n force
pooled units?

Yes.

Does the Board order allow the costs of production to
be deducted 1n calculating royalty?

No orders we've recieved to date have.

And the le=ase with Yukon Pocahontas here, does that

allow =-- the particular lease allow the deduction of
costs 1n calculating royalty?
Mot the cost of production.

So 1f your cost of production exceed what you're
selling 1t for you still owe a one-eighth royalty,
wou.d that be a fair summary of how it works?

YOS .

8q




Do you kKnow wheather or not MacConstruction has obtained

permits for the VVHs they keep talking about? And by

permits I mean coalbed methane well permits.

ITf they've recieved permits I've not recieved notice.
Have you recieved a copy of the drilling liogs for this
well 1f those logs exist?

FOr The ex1sting Mac well?

lave not.
SWARTZ: Mr. Arrington, did you have an opportunity to
SPe€dk Wlth Mr. McClannahan at either of the two
nearings that were at least set at Mr. Fulmer's office
thls summer?
ARRINGTON: Speak with haim?
ie record were you able to talk to him?
Jjust talked.
your discussions did you make inquiry
for the well?
that point.
YOou since made inquiry?
we haven't.
l.d you need the logs to evaluate the well?
Yes, we would.
at &are the kinds of things you would want to

the wall?




ARRINGTON: True casing depth, the total depth of the
well,

SWARTZ: Do you have any indication of thoat kind of
data right now?

ARRINGTON: oOther than what was provided in their
permit, no, we do not.

SWARTZ: So the extent of your knowledge 1s disclosed in
the permit application?

ARRINGTON: That's correct.

SWARTZ: And the logs were not submitted with the permit
application?

ARRINGTUON: They were not.

SWARTZ: That's all I have.

CHAIRMAN: further cross?

BRAGS: u Iew questicns, Mr. Chairman.

CROSS-EXAMINATION

I believe your answer was that the cost of

wasn't used 1in calculating royalty. Is the

arilling this well used in determining what

! owners will recieva?

CeEcovered 1n any wayry




! Only 1 someone chooses to participate.

EII Q. S50 1f someone chooses to participate then they recieve

3 a4 portion -- they assume a portion of the cost but if

- they choose not to participate they recieve a lower

5" ampunt, 1s that correct?

: A. They recieve whatever royalty is set by the Board.

/ Q. Which generally 1s a lower amount?

- A. It's what's set by the Board.

gl Q. Mr. Morgan, 1in regard to this mine, is this mine, in
i fact, a sealed mine but not sealed to IMSHA standards?
o A. I don't know your definition of sealed. When I speak
‘El of sealed I'm talking the shafts are sealed and it is
B not a sealed mine.

'4H a Is 1T completely open?

15 A. -T 15 not completely open to prevent people from
L | ralllng on or preventing injury to people. There are
1 vents located.
L . A2 You aware of whether there has been any evalution
L oL Tthe cost of converting these ventilation holes to
20 methane producing wells?
= A wWhlch holes are you referring to?
a o | we're talking about the ventilation holes that exist
E]“ W1lCl n i85 UNl1tcC
<4 A AS To the specific cost of an individual hole, no, it
Eﬁd has not been looked at. We are actively working this

|
| a7




*ire area looking at conversion of existing ventil-

ation holes to production holes.

Is 1t your testimony that you have not specifically

looked at the cost of converting the ventilation holes
which are the subject of those 1992 Island Creek and
MacConstructlion contracts?

Wwe've not looked at speclific coOStCSs.

Have vou looked at any costs in regard to those?

We know what our costs are for a ventilation hole and
hook-up for procuction.

Have you evaluated the technical aspects of those
ventilation holes in terms of it's depth, the reserves,

-y
s

the flow 1n regard to those ventilation holes which are
he subject of that litigation?
I have not lcoked at any flow numbers from those holes
that I can recall, no.
#nat about depti?
1 can't recall looking at it specifically. I know that
ventilation holes 1n that area were drilled to just
the Pocahontas =3 Seam.
er technical information that you have looked
that anybocy in your company has looked at?
L.mited to those three holes?
In regard to those three holes.

Witness continues.) No.




You have access to the drilling logs and all that

information in regard to those ventilation holes, 18

that correct?

I have not looked in the file to see 1f the logs are

there. If the logs are there we would have access toO

them.

But they are information that would be within the

custody of your company?

For those vent holes.

8 that correct?

Tf we nad the information 1t would be 1n our custody.

What would b2 the normal cost of converting a ventil-

ation hole to a well?

The cost of converting the hole is mostly setting up a

meter, some well head equipment, and depending on what

you have to do to produce it -- some holes you may have

to 1nstall a blower on it, some you don't. So depend-

lng on what ycu have to do that cost could range

anywhere from =-- just the conversion, not for the hole

anywhere from $10,000 to $60,000.

Are you aware of the identification of any location for

a4 proposed well that Consol on behalf of Buchanan

Froduction would develop and operate within this unit?
nave not selected the site. We've looked at all of

exXlsting wells there as a potential.
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Have you looked at any sites other than what you refer

to as existing wells within that unit?

We've looked at every =-- looked at the location of
other vent holes on that same panel. If you're
familiar with Cakwoocd II, you don't necessarlly have to

be within the unit to produce gas out of that unit

L |

under Oakwood .
RAGG: 1 believe that's all.
HAIRMAN: Any guestions, members of the Board?

(Witness stands aside.)

CHAIRMAN: Wht's your pleasure?

Y

EARY: Are we througn with the evidence?

CHATIRMAN: Through with the evidence.

EARY: It's my understanding subject to the proceedings
1n Buchanan County and the outcome of those are
certalnly without prejudicing those cases 1n any way,
certainly would be the intent -- I think that question
was risen nere at some point earlier today. But it
woula pbe the intention of MacConstruction also to be
filing an application. Probably they've done it

alreaady Thney wcould ask that upon filing the applic-

ation betfore 1T for 1t to be designated unit operator
oL i N1t
EWIS: Afe You asking this Board to give you permission

—
s

1le an application?

90




‘" MR. YEARY: Yes, sir, we are.
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SWARTZ: I'd like to respond to that. It seems like

another opportunity to get a continuance, just one
pfter another. If they.wanted to be the operator and
1f they wanted to file an application they had thirteen
years to do 1it. You've denied their motion for stay.
It seems a pretty transparent attempt to get another
continuance. 50 I object to 1t. We've offerred
testimoy. If they've got some witnesses let's go. But
I'm done. I've concluded -- I've offerred my testi-
mony. The exXhibits are in. We're ready for a deci-

sion. It looks to me just like another continuance.

YEARY: Certainly we do not intend this to be a basis

for a continuance. I think it's just one other reason
that this matter should be stayved at this time. I

tnlnk 1t's apparent in this case that this application
for the force pooling for this particular unit -- and

the reason 1t's being done now =-- it's not for conserv-

=3

not ror any other purpose. But the whole

b=d

ation
conslaeration 1s undilsputed, was it only arose after
MacConstruction had asked to try to do what it was now
told 1t needed to, whether it needed to do it or not.
It was trying to be above board with the Board to file
an application for a permit for this number one well

that they drilled and have been using with the consent
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~nri the full knowledge of thelr predecessors in title
and probably them as well. But it was only after that
-=- 1t was only after then that they realized that

there also was this contractual dispute because their
predecessor in title had a legal obligation -- that's
our contention. We've seen the contracts -- to assign
these two other wells to MacConstruction. MacConstruc-
CLlon was asking for this assignment, asking for what it
was entitled to based upon consideration given four or
five years before back in 1952. But it was only after
1T was asserting =-- MacConstruction was asserting its
rignts that 1t was entitled under the contract -- only
after it was asking to permit this well that then it
was a plan and design by these entities -- and who was
in charge and wno they are I don't know, but it is
undesputed tnat the purpose of that for this pooling at
this time was Lo 1nsert that intention in the applie-
ations of MacConstruction and the contractual rights of
MacCoastruction. Now, these are units =-- if we're
talking about conservation, you know, the purpose of
Lhls pooling at this time was just to interfer with
contractual rights. That's our contention. It was to
prevent MacConstruction from continuing the preduction
ind the use of this well in Southwest Virginia, of the

Use oI HMacConstruction to allow this well -- 1f there

D
ot
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are units to be pooled other than MacConstruction part
ot the unit this would be less cost involved and it
would be -- we would submit that there would be more
Proflt and that one-eighth royalty would be of a
Greater amount if 1t were done by one unit operator,
not this tiler because we all know as a practical matter
eévery time in beurocracy you add one more layer to it
the guy on the bottom gets less. The farmer -- after
you through the steps the poor farmer still gets paid a
small amount for his apple. The less units and tiers
Oof a corporate bsauracracy or partnership you go
through there's more left for the pPeople in Buchanan
County. In this case there's more left for people in
Buchanan County and of all the time in the history of
tnols state we have had -- we have seen absentee
ownersilp time after time and what it has done espec-

nis area of the state. We have now an

rl'

:.rl:..."f el
OPportunity nare to at least make right on this

occaslon and not allow the misuse of the assets of this

fine land and these people that started Buchanan a
fiundred years ago. And this would be a continuation of
tiils state, especially this place that so vitally needs

di: €conomic boost. So for all those reasons -- and we
dle willing and ready to be the unit operator. We need

time Lo prepare 1t -- a reasonable pericd of time to
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MR,

MR.

*r& the application. Certainly you can see this
gentleman's background and credentials. He's educated
as a miner and was born and raised here in Buchanan
County. They will be able to do it, but we will need
the opportunity -- a reasonable period of time to allow
that to be the case.

LEWIS: How much time are you talking about being a
reasonable time?

YEARY: I would think 60 days, something like that to
get together an application. I think there has to be
30 days notice. So we would need the time to give 30
days notice and make sure that Mr. Swartz and whomever
could be properly notified.

SWARTZ: My response 1s the victim here is not here,

Yukon Pocahontas. They own all these minerals. We

have & lease with them. We have a contractual obliga-

Lion to protect thelr acreage against drainage by

other p=sople. We have a contractual obligation to make

sure that 1I gas 1s produced from their acreage they

getl a royalty. They're interested in the outcome of

this. I mean, they have record title. They're not

nave a lease from them. It's our job to deal

them going forward. But if
potentially 1t's Yukon Pocahon-

a lease from them. They may be due




royalty going back to 1982. The courts will sort that
out. But the testimony 1s undisputed. We have a

lease from them. They claim and have record title to

the o01l, gas and coal uﬁder 100 percent of this unic.

We have a conflicting claim for 60 acres, but Yukon
Pocahontas have given a lease and they have record
title. 50 they're in the picture here with regard to
royalty. The 1issue here is to make sure that whoever
15 producing gas from this unit does what is required
by the Code. And the Code -- there's a laundry list of
the tnings that are important. 45.1-361.3 says these
Provisions 1n tnhis chapter are going to be construded
Wwith the rollowing principals in mind. And one of
those principals 1s to recognize and protect the rights
of [S0Ns cwWwrnilng lnterest in gas or oll resources
contained within a pool. And we are here saying we
lease from people who claim to own 100 percent
WE are here trying to vendicate their
rights and/or at a minimum protect their rights and
make sure that any monles associated with production
{rom this unit at least going forward are measured,
reduced to liquidated numbers and are escrowed. I
Mmean, that's why we're here. Now, the net effect of
this -- and I don't dispute that, it's reality. But

the net effect of pooling this unit and appointing




' operator, a company who has a bond who has an
dccounting mechanlsm 1n place, has a gathering system
'S on route, has a method to get the gas to market
and kKeeps track of this stuff and pays royalty -- the
end result here 1s to make sure that at the end of all
this .litlgation -- we can argue wnether that's complex
Or not, but there 1s litigation and I assume it will
continue to drag on for some significant period of
the end of this litigation the money will be
I 1T turns out that Yukon Pocahontas rights
are avendicated and they're entitled to royalty it will
be there. If 1t turns out that Mac has 75 percent of
the unit so be 1t. The thing -- sometimes we lose
Of this. They don't care who they pay royalty
twelve and a half percent. It's always going
paia. It 1s a cost of doing business. I mean,
ultimately 1n a title litigation between Yukon Pocahon-
tas anag MacConstruction -- if we're just talking abotu
royalty who cares. It's going to be twelve and a half
pPercent 1o somebody. 1lt's a cost of doing business.
nothing personal here. We have a lease from
though, that gives us certain respons-

Of thelr interests and we are trying to

them here today. Yeah, there are some very

effects of approving a pooling application on
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MacConstruction. Well, there can't be more than one
designated opsrator. That's the way 1t works. They
had a lot of time to get their ducks in a row here.
They had a lot of time to negotiate with Yukon Pocanon-
tas. All kinds of things could have happened. Well,
they didn't. They didn't file an application. Our's
15 hera today and the goal is to insure that the rights
of people owning i1nterests 1n oll and gas resources 1in
this unit are protected. And there's an effort, I
think, to attribute some sinester motives but that's
where we're headed. We owe somebody twelve and a half
percent and we're willing to pay 1t and we want to make
sSure 1t gets pald. That's why we're here. Thank you.
HARRIS: There's so many things floating around. Wwhat
1§ the current status of the well? 1Is it plugged, shut
ff, still in operation?
TZ: I don't know. I don't know.

McCLAKNAHAN: The well that we're speaking of, the one

that we had tried to get a permlt application for, it 1
guess 15 1n operation but what it's used for is to heat
A couple of buildings.

HARRIS: Gas 15 still being drawn from it?

McCLANNAMAN: Well, we use 1t to heat =-- there's two
shops that we use 1t to heat for in the winter. It diad

not proaduce enough gas to run the aspault plant. It
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' fire the burner. There's a flame about two and a
nalf inches in diameter and it will come about that
hign when the well head is totally open and you light a
match To 1t. That's all the gas that there is. We use
LT To heat a couple of buildings. He keeps stating
that we have not tried to deal with Yukon Pocahontas.
We have spoke with Harris Hart probably for the last
three years. We have contacted him and I think our
lawyer, Mr. Sragg, has contacted Mr. Hart here within
the last week or so. We have tried to sit down and
negotiate. And as far as the first IFFH -- Informal
Fact Finding Hearing -- when Mr. Fulmer left the room
and we were off the record we tried to sit down and
négotliate. Mr. Swartz was suppose to contact his
clients whe were MCN, Consol and Yukon Pocahontas so we
COu.d sit down and try to reach an agreement as far as
cOdcerning this. Friday before the IFFH I contacted
HI'. Morgan. I specifically asked Mr. Swarctz if I

call and make those calls. He said, "No. I
my clients."” I contacted Mr. Morgan the
cnhe IFFH and said, "Are negotiations
"What do you mean?" I said, "Nr.
Swartz at t} f1rst IFFH -- we had got together prior

~0 1Tt and he was suppose to have contacted you all so

JU2d get together and negotiate." The only thing
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that happened was I called him on Friday prior to the
Informal Fact Finding Hearing -- the second scheduled
one. We have tried to negotiate with Consol, MCN,
Yukon Pocahontas and we've recieved nothing in return
from them. They have basically just shut the door,
have not answered phone calls. They have not answered

letters sent and ict's basically we are not there.

BRAGG: I might point out to you that we did notify

Yuxon, thelr counsel Mr. Hart. They certainly had an
OFPOrtunity to be here. They are represented by
Separate counsel, Mr. Hart, as we understand. The same
for our objection; they were aware of that today. So
I'm sure 1f they had any problems with our objection

they would be here voicing it.

SWARTZ: I'm not going to get drawn into responding to

everytaing that happens. I'm still finished.

P

RRIS: Again, this 1s clarification. It's probably
been stated Eut the contracts that we've talked about
#aliier, Lhose were to give you ownership of the VVHSs

dana whatever as long as you filed for a permit to

Op=Iator tnose within the laws of the State. You filed

1

for that permit as such time when they told you they
were no longer using those, is that correct? According
a1s 1 think you were to be notified that they were

-0Uger being used. You were notified of that?
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1' 7 McCLANNAHAN: When they were shutting down VP-1 --
£ Consol had not come into the picture at this point
3‘ clme2. Wien tney were shutting down VP=-1 I worked with
3 OXY's permit specialist. His name was Larry Conrad.
5" Also Marty wirtn. I was 1in their offices in the
= Mullin's Building in Richlands f£illing out applic-
¢ ations, wnich we nave copies of those, for the two
8 vertical vents. So, yes, we were notified but they
9" have not been submitted to the Board. They were
10 Preparec 1n probably July of 1993,
"!' MR. HARRIS: Why did you not submit them to the Board?
'Eﬂ MR. McCLF AHAN: We just -- I don't know.
2 MR. BRAGG: 1If I may at this point, as I understand the
Td" quanaary -- now, these ware agreements that were
'5" drafted by Island Creek or their counsel. Let's just
i 53y that there 1s some debate as to whether there 15 a
3 conditlon present =-=- a permitting. We believe that the
I language 1is aMlD1guous. What you have is a Sltuation to
19“ Wwilere as we understand 1T, as we've tried to get up to
20 Speed the last couple of weeks, it is that the Director
et il 5410 You can't apply for =a Permit unless you've got the
23" dSS1gnments ena Buchanan Production is saying you can't
2 have tine assignments if you don't Permit them and we're
24 playing gotcha. And 1f that doesn't work then we'll
25 file an application for pooling.
|
1
| 100




CHAIRMAN: Does that answer your question?
HARRIS: Yeah.
CHAIRMAN: Any other guestions, members of the Board?

GILLUM: 1'd like to ask Mr. Fulmer, i1s 60 days adequate

LO pPrepare and submlt an application for a permit under

this scenerio?
FULMER: We're dealing with two different things here.
I mean, you're talking about vertical ventilation holes
that are out there. Wa're talking about this Mac-
construction well which he has submitted a permit for.
That's the one I'm considering. This vertical ventil-
dtlion nhole 15 something new to me. I'm not dealing
With that. I'm dealing with the MacConstruction well.
CHAIFRMAN : t the question Mr. Gillunm is asking vyou,
though, is h tile an appliacation to be design-
ated as an operator for force pPooling that well is 60
days adequate:
MG than adegquate. It should be.
‘5 a /20 day notice period. You've got to file
-0 days -- what's your deadline?
1t lengthens out whenever the deadline is
1ling for the Board hearing. Now, you've got
-0 when you present that teo the Board Oor when
-2d because if it's filed and not within the

Ueddllne then 1t's extended another 30 days. So it
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' he up to 60 days and it could be within 20 days.
It aepends on how it comes in as being filed with the
Boara for the docket. But it has to be in within 30
days --

GILLUM: So 1f the Board's goal is to give this party 60
days to make a like application they would extend this
O continue this for 60 days and that should be
adequate time for MacConstruction to file that applic-
atlon and be on the docket.

FULMER: They only have two windows to work with.
They'll have 1t for next month and they'll have it for

ne following month.

KING: Mr. Chairman, I have a question, please. Mr.

Swartz, you alluded -- T don't know 1f 1t was you or

One or your witnesses -=- that the exXpense of being an

Op=rator =-- czn someone tell us what the expense of --
1f 1 made an application to be an operator, for
lnstance, how much money am I talking about that I'm
going to allocate?

SWARTZ: It depends on what YOou want to do. I'm sure
Clauds I §lVe You some more concrete ==

~aY 1 was Mr. McClannahan and I had this well
DEen proaucing illegally or whatever.
The problem with the well is from the way the

10N 1rom the existing well has just been




described to us, we don't drill and produce those kinds
of wells because you can't make money. We nead to have
a wall -- and we can get into that. 1If that's true --

and I'm not saying 1t's not. But 1f the description of

what I've just heard on the production of this well 1is

accurate 1t's not producing and paylng quantitiles.
It's not covering the costs that you would anticipate
of operation. Maybe I need to let Clauade deal with
that, but there are significant costs assoclated with
producing a well. But the production that we obtain

the wells in terms of what the royalty owners get

be a viable operator -- I think we've all
this well doas not go down into the =--
wnat they're telling us and I don't
KNOW .

KING: The question, I guess, is to be an operator of a
producing well profitably, what would that cost? Have
you gotT any ldeart

SWARTZ: Why don't you give him some indication of the

of things you do, Claude.

MORGAN: 'm afraid I don't understand the question.

what you're trying to get at is what kind of
are going to be coming against the royalty owner

the payment of the one-eighth royalty--




10

12

13

14

15

16

17

18

19

21

24

ll

D

MR.

Mi.

MR.

MR .

iR

KING: I'm talking about just the start-up cost. The
estimate here is $230,542. That's to start -- drill a
new well?

MORGAN: That's to drill a complete, new well and
stimulate it, complete 1t, put it on production.

KING: Then 1 guess my question, Mr. Yeary, to your
client is 1s he willing to spend that kind of money to
make that a producing well?

YEARY: Mr. King, that would be part of the application,
appropriate assuranc and that would be subject to
whnatever bond requirements and so forth. This 1is a
long standing corporation here in Buchanan County.
We're not talking about just someone that just came up
with some names to set up some tiers. We're talking
about these peaple.

BRAGG: Mr. King, 1f£ I may, I believe Mr. Morgan
testifled earlier as to what his estimate of cost of
onverting the ventilation holes would be. And I
believe the maximum 1f I remember correctly was $60,000
which 15 significantly less than the $240,000.

RING But we've already had testimony that this is not

BRAGG That's the existing well. This existing well
can be deepened to get into the formation that they are

pplication. We are told for around
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$10,000. So we're looking at anywhere from making this

well more efficeint to converting the ventilation holes
at a significantly lower cost than what it would cost
o ==

KING: Then actually what we're really looking at 1s Mr.
Fulmer making that decision, when he gives someone a
permit when tney make an application.

CHAIRMAN: Rilght.

KING: It's can they make 1t.

CHAIRMAN: No.

KING: You just get an operating permit. You don't --
FULMER: I don't go into their financial background. If
they can -- what I do 1s 1f they decide to do this
operation then I guarentee or grant -- make sure that

they do it under the standards required by the Act and

the law.
HARRIS: One of the things, I think, that might be
confusing here 1s I think it was alluded to earlier

aboutr the larger company being able to -- already had
lines 1in place, the connections that the larger

company would have. To me that sort of implies that
someons wno has a smaller company or a smaller oper-
ation may not be able to compete or whatever and I
don't think thar's what we're trying to declde, whether

or not they're able to do that. I think that the
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"sration, Lf we welgh it on its own merits, if they
say we're going to spend $60,000 =-- the MacConstruction
folks, 1f they were to apply and spend $60,000 to
lengthen or deepen the hole to standard that's at the
construction site now, I don't know 1f we at this point
can talk about their ability to pay that. I think if
they're putting an application i1n or if someone puts an
applicarion in that this is going to cost X amount of
dollars -- do we ever check financial records? Do we
look at that?

RIGGS: The pooling application is good for a one year
period and 1f they fail to do it and get into product-
ion within that period of time then the pooling
application explres by 1ts own ternm.

HARRIS: Regardless of the reason. So if they can't get
enough money -- 1f they decide we're going to have to
raise money and can't get it then =--

RIGGS: And they have a year's period of time within

which to do that from the time of the pooling applic-

atlon.

HARRIS: 3Sut that's not a deciding factor on our PArt in
terms ot 1f there were an application in front of us we
lon't say oh, gee, these are =--

GG5: I think what you're looking at when you're

™
mn

appolinted unit operator 1s the ability of that operator
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to do those things the statute requires them to do --

the qualifications to function as unlt operator.

SWARTZ: Mr. King, you raise an interesting issue that I

just want to make sure that the Board understands. One
of the alternatives that 1s offerred to people with
election rights in the orders that you all issue when
we pool the unit is to participate. And about five or
s1¥ years ago OXY, USA got crosswise with Ashland
Exploration over roughly 20 pooling applications, all
of which got appealed. And I just last week happen to
know they settle all of those appeals and the money
changed hands and we'll be dealing with it. But what
Ashland did, they took the position -- which is not all
that dissimilar here but I'm not suggesting 1it's
exactly the same either -- Ashland took the position
that OXY cid not have the rights. Their leases were
inferior in gquality, let's say, to Ashland's contrac-
tual title 1nstruments. When OXY pooled the units and
was deslignated operator on at least one of the units
Ashland tendered 100 percent of the drilling costs and
participated to the tune of 100 percent pending the
outcome of the title litigation. So essentially the

development of that unit could proceed. The participa-

Ad

tion money was escrowed pending resolution of either

the cases or the title. And I don't think this solves
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nroblea and this is open to all kinds of further
talking here, but 1f you pooled this unit MacConstruct-
jon would have an election option 1n the standard form

order that Sandy gets out 1n these poolings LO partici-

pate. And if they wanted to participate to set the

tune at 75 percent of thelr acreage ln this unit they
could pony up that money. It would be escrowed. IEf
they were successful in thelir court litation with
regard to title they would acquire a 75 percent working
interest in this unit plus a 75 percent royalty
interest in the unit. These are rights that you give
people when you issue these orders. They might not
find that an attracti to proceed but in just the
normal garden variety order you all 1issue that is an
1on that people are afforded. Most of the members
115 Board weren't there when Ashland and OXY were
nat dispute. And those kinds of things were
happening, but 1t has actually happened on occasion and
you just need to know that's one cf the optlons.
CHAIRMAN: And it's an option in the statute.
SWARTZ: Correct. It's not something we all made up.
li1ke a real option.
1f we can point out one thing, though, with that
probably in those situatlions == I'm not familiar with

bu* I doubt that there were an existing well OT
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existing ventilation holes which could be converted for
substantially less money. So I guess the suggestion
here is that MacConstruction can anny up the $240,000
1t would cost to drill énnther well when they've got
one.

MS. RIGGS: Well, the Board looks at those costs and has to
establish a reasonable cost of participation.

MR. SWARTZ: The other thing is == I mean, I think there

needs to be an assumption that Consol generally in it's

)]
o

affairs and those of Buchanan Production Company takes
the most cost effective route and 1f a VVH 15 a cost
effectiv. route I mean that's the way they're headed.
And i1f somebody has ponied up to drill a well and it
turns out you convert a VVH that money comes out of
escrow to the extent that there's a difference. I mea,
this 15 not some kind of shell game here. The escrowed
funcs are escrowed based on an estimate and one of the
reasons that very few people participate -- the risk 1is
that 1f you pony up vour percentage of the estimated
dri1lling costs you become a partner. And ultimately
the st may exceed the estimate and a lot of people

don't want to be writing checks down the road. I

mean, they might be less but they could also be more.
There 158 an accounting. You have to account for those
funds as an operator in and out of escrow and if the
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-+ effective remedy 1s less 1t's going to be less and

money 1s goling to come back.
KING: We've had testimony to say the cost of start-up
15 not assessed against the pooling.
SWARTZ: Not against the royalty owners, correct.
Drilling costs do not =--
KING: Only 1f you participate.
SWARTZ: Righrt.

GARBIS: I tihnink T've heard enough. I'd like to propose

d motion that we continue this for a couple of reasons.

Number one, I think there's a lot of material here that

really we need to look at a little more in depth before

1 would feel comfortable in rendering a decision vea or

nea. Tnhis I think woulc be in the best interest of

both parties, to get your heads together and try to

work this thing out rather than litigate this thing

tifteen years down the line. So again I would propose

that we continue this to give opportunities for

everybody to -- because we could be talking on this

Lhiing ror another five hours and we'd still be right

Ll

T
L}

= v
LI L = .

CHAIRMAN: Any time frame on the continuance?

GARBIS 30 _days.

YEARY:. Can we have 60 days so we can have the other

-

option, Mr. Garbis?
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MR. GARBIS: 60 days will be fine.

MR. CHAIRMAN: HoOTlON.

MR. HARRIS: Second.

MR. CHAIRMAN: To continue it for 60 days. Any further

discussion? All in favor signify by saying yes. (ALL

AFFIRM.) Opposed say no. (NONE.) Unanimous approval.

(AFTER A BRIEF RECESS, THE PROCEEDINGS CONTINUED AS

FOLLOWS :
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MR. CHAIRMAN: The next item on the agenda is the Virginia
Gas and 011 Board will consider a petition from
Buchanan Production Company for the pooling of a
coalbed methane unit 1identified as V-18. Thls 15
docket number VGOB-96/10/15-0556. We'd ask the parties
that wish to address the Board in this matter to come
forward at this time.

MR. SWARTZ: Mark Swartz appearing on behalf of Buchanan
Production Company and 1ts agent Consol, Inc. Les
Arrington 1s also here. This 1s an application to
force pool the respondents that are listed in the
notice of hearing under both field rules I and II. So
we're talking frack wells and active gob. Les, I would

remind you that you're under ocath still.

LESLIE K. ARRINGTON

4 witness wno, after having been previously sworn, was

cxamined and testified as follows:

DIRECT EXAMINATION

BY MR. SWARTZ:

Q. Can you state your name for us?




A.
2
il-
5 AL
4
Q.
5
6
4 A.
B
Q.
9 A.
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n Q'
1 A.
12
'l Q"
13
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15 A.
16 3
B
17 A.
18 .
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19 .
M .
20 5.
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Leslie K. Arrington.

who do you work for?

consol, Inc. as permlt speclalist.

Did you prepare the notice of hearing, the application
and the exhibits attached to those documents with
regard to the V-18 unit?

Yes, 1 did.

Have you, 1in fact, signed those documents?

Yes, I have.

And is that part of your normal jJob duties?

Yes, 1t 1s.

Did you cause the notice of hearing and the application
and the related exhibirts te be mailed to the respond-
ents named 1n the notice?

Yes, I did.

when did you do that?

1t was maliled by certified mail on September 13th.
19967

19896 . Yes.

Have you submitted proof of mailing and status of
mailing i1nformation to the Board today?

Yes, w2 have,

It's behind what tab?

Behind Tab 2.

Did you cause the notice of hearing and the little map
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»'s alwaye attached to be published?

ves. we did. That was published in the Bluefield Daily

Telegraph on September 23rd.

And have you filed a certificate of publication?
Yas, we did.

Is that in the notebook?

Yes, 1T 1S.

Where 15 1t?

The publication 1s behind Tab 3.

Wwith regard to the respondents are their names and
addresses to the extent that you have-them listed in
Exhibit B-37

Yes, they are.

Do you wish to add any respondents at the hearing?
No, we do not.

Do you wish to dismiss any?

No.

Has Consol, Inc. on behalf of Buchanan Production
exercised due dilegence to identify and locate people
having record title within this unit and then to
1dentify them and find their addresses?

Yes, we have.

And have vou submitted an affidavit of due dilegence?
Yes, we have.

Tnat's submitted, I think, with the application?
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Yés, 1t 18.

Wwith regard to the standing issue and Buchanan Produc-

tion's interest in this unit if you would go to

Exhibit sA, Page 2, sort of toward the middle of the
application could you tell the Board what the leasehold
interest that Buchanan Production has obtained in this
unit or ownership i1nterests are?

We control 100 percent of the coal and we're seeking to
pool approximately 84.24579 percent of the oil and gas
interest.

And you have obtained previous to today or control
15.75421 percent of the olil and gas?

That's correct.

With regard to standard rental or lease terms that your
company would routinely offer for coalbed methane
leases what would those terms be?

It's a dollar per acre rental, a one-eighth royalty, a
five year term, and the rental i1s payable on an annual
basis until production commences.

In tne event that the Board should choose to pool this
unit would you recommend those terms be incorporated in
the pooling order?

Yes, we do.

Now, this V=18 unit, 18 that an 80 acre Oakwood unit?

Yes, 1t 1s5.
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It would start out as a frack well unitc?

It could.

And 1t would certainly 1n any event wind up as an
active gob unit?

That's correct.

Does 1t lie over portions of two longwall panels in the
VP=-8 Mine?

That's correct. The 3-East and 4-East longwall panels.
And there 1s, in fact, an Exhibit #G which kind of
shows the mine and the mine plan 1n relation to these
units?

That 1s correct. It does. Exhibit 3G.

The mine plan to be implimented, 1s that in the
Pocahontas =23 seam?

Yeés, 1TC 18.

Are you seeking to pool the reservolr or seeking o
produce from all seams below the Tiller down to and
including the Pokey 3 seam down to the Red Shells?
Yes, wWe are.

Have you prepared a well estimate with regard to the
development of this unit?

IeE, We have,

Is that Exhibit =C?7
tes, 1t 1B.
wWhat is5 the estimate of the per well costs?
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Per frack well cost 1is $264,981.90.

Further with regard to costs how many frack wells per
panel are you estimating herert

Six.

And 1s there a recap that is Page 2 essentially of
Exhibit #G that allocates the cost of six frack wells
*o the 3-East longwall panel and the 4-East longwall
panel?

That's correct. We do have.

Are those costs then further allocated to each drilling
unit affected by those panels?

Yag, Itoisl

wWith regard specifically to the V=18 unit could you
tell me the allocation of costs with regard to both
panels?

With regard to both panels allocated to V-18 would be
$157,390.86.

And that includes both panels?

That's correct. It does.

So that's the total or both panels?

Yes.

On Exhibit =sEB-31 which pertains to the people that
you're seeking to pool, correct?

Right.

Is there stated the division of interest in each of the
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-anels at the point when active gob is entailed?

That's correct. There 1is.

And 1f a frack production is obtained would the
percentage be the first =-- the percentage listed under
percent of unit?

That's correct.

And this 15 consistent with the allocation procedures
established by the Oakwood I and Oakwood II field

rules, correcet.

That 18 cCOrrecet.

The projected depth of the Pocahontas 23 seam under
this unit or the projected depth of this well is?
Approximately 2,000 feect.

Do you feel that the plan of development which is
depicted on the mine map, Exhibit &G, is a reasonable
plan ror development of the coalbed methane resource
within and under this unit for the benefit of the
owners of the resource?

Yes, 8.

And will this proposed plan =-- it obviously involved

drill:ng more than one well =-- contribute to the

protection of correlative rights of the owners of the
methane within and under this unit and lessen the
l1%elihood of both physlical waste and economic waste?

Yes,
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SWARTZ: That's all I hav=

CHAIRMAN: Ouestions, members of the Board?
(Wwitness stands aside.)

CHAIRMAN: Any other witnesses?

SWARTZ: NO.

LEWIS: I make a motion that we grant the application.

HARRIS: Second.

CHAIRMAN: Any further discussion? All in favor signify

by saying yes. (ALL AFFIRM.) opposed say no. (NONE.)

Unanimous approval.
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S MR. CHAIRMAN: The next item on the agenda 15 a petition

~ from Pocahontas Gas Partnership for the pooling of a

5“ coalbed methane unit identified as W-32. This 1S

- docket number VGOB-96/10/15-0557. We'd ask the parties

4 that wish to address the Board in thls matter to come

8 forward at this time.

9 MR. SWARTZ: Mark Swartz appearing for Pocahontas Gas

10 Partnership and Les Arrington 1s also here on this

i unit. While Les 1s passing this information out, these

‘E“ are my favorite poolings. The State highway people 1in

< virginia occasionally acquire minerals under roads and
@

. this 15 a mineral interest under 460 as it runs through

e this unit. The Highway Department could not get out of

L the way of a truck and we never have any sucCcess

‘?“ leasing from them. So every time we have a unit

10 involving a state road we wind up force pooling the

$2 State. But the money gets escrowed and we take good

20 care of them. That's it. This is all this pertains

3‘“ ro. wWhen the roadway was acquired either on purpose or

a2 by accident -- sometimes 1t's by accident -- the

&3 commonwealth acquired the minerals under 460 within

24 this area and they're the only respondent. It happens

25 pericdically. We've got some new members who may not
@
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il
. : have seen this, but we're here periodically pooling the
E“ Commonwealth.
3][ MS. RIGGS: I think at one time the VDOT use to be re-
. presented by counsel at those hearings and they made a
Eli determination to lay back in this hearings and Jjust
8 allow themselves to be pooled as opposed to sending
?“ counsel. So that's their standard response to these
8 poolings.
5“ MR. SWARTZ: That's right. 1 forgot. But one of the -- the h
10 Attorney General use To come represent them. AsS so00D
3 as I get Les back we can get started.
12
=1 LESLIE K. ARRINGTON
14
1 witness who, after having been previously SwWOIn, Was
15" examined and testified as follows:
16
17
DIRECT EXAMINATION
18
1
: BY MR. SWARTZ:
:'.'ﬂ'“
Q. since this 18 a new hearing you need to state your name
1
2 agalll.
2 |l
A . Lesllie K. Arringtoln.
=3 0. Now. this does not involve Buchanan Production. Who's
4
e the applicant here?
25 .
A Pocanontas Gas Partnership, a vVirginia general partner-
121
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who are the partners 1in Pocahontas Gas Partnership?
consolidation Coal Company and Conoco, Inc.

And who 1s that has requested be the designated
operator? 1Is 1t actually Pocahontas Gas pParctnership?
Yes, 1t 1S5.

is Pocahontas Gas Partnership authorized to do business
in the Commonwealth?

Yes, 1t 18.

Is it registered with the DMME and the DGO?

Yes, it 1is.

Does 1t have a blanket bond on file?

Yes, 1t does.

who are the respondents that you're seeking to pool
herea?

The Commonwealth ot Virginia.

and how is 1t that they have an 1nterest in this unit?
Through condemnation underneath US Route 460.

And if you look at the plat have Yyou tried to draw the
road 460, the four lane, on the map?

Yes, we have.

and 1t sort of runs through the center of the unit from
left tao right?
That's correct. Tract B.

In Exhibit aB-3 have you sought to gquantify the




interest of the Commonwealth in the unit?

Yes, we did.

And what is the Commonwealth's interest?

3.0625 percent of the unit.

Is this an application under both Oakwood I and II?

Yes, 1t 1is.

Did you send certified mail as required to the Common-
wealth?

Yes, I did.

Did they sign for 1it?

Yes, they did.

Have you given the Board proof of mailing of notice
toaay?

Yes, we did.

Did you also publish?

Yes, we did in the Bluefield Daily Telegraph on
September 24th, 1996.

Dia you publish a copy of the notice and the little
map?

Yes, we did.

Have you filed the certificate of publication with the
Board?

Yes, we did.

Do you wish to amend to add any respondents today?

No, we do not.
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And obviously you don't want to dismiss the Common-=

wealth either?

That is correct.

Does Pocahontas Gas Partnership own, lease oOr otherwise
control 96.9375 percent of this unit?

Yes, they do.

So the only outstanding interest 18 this little
interest of the Commonwealth's?

That's correcet.

Wwith regard to lease terms could you tell us what your
standard lease terms would be for a coalbed methane
only lease?

It's a dollar per acre rental, one-eighth royalty, £ive
year term. Rental 1s only payable on an annual basls
until production commences.

Wwould you recommend that these Tterms be incorporated 1in
any Board order with regard to people who might be
deemed to have leased?

That's correcet.

Wwould you be willing to sign a lease with the Common-
wealth on those terms?

Yes, we would.

This 1is an 80 acre unit under both Oakwood I and II, 18
that correct?

That's correcet.
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“Yrimately it 15 anticipated it would produce from the

active gob?

That's correcet.

Is there a mine map of a part of the Buchanan #1 Mine
1dentified as the first part of Exhibit #G included 1n
the application?

That's correct. It 18.

And does 1t show that a portion of one longwall panel
falls within the W-32 unit?

That's correct. The 9-East longwall panel.

And, 1in fact, you've written 9-East sort of in the
center of the map, correct?

Yes, we have.

Does thls application seek to pool and develop all coal
seams below the Tiller under both the Oakwood I and
Oakwood II7

Yes, 1t does.

Have you supmltted a well cost estimate with this
application?

Yes, we have,

It's at Exhibit #H, I think?

Yer L% AB.

Who prepared that?

I did.

wnaent




September 12th. 1°

Is 1t for a frack well?

That's correct.

And what 1s your estimate?

The estimated cost 158 §229,134.60.

Somewnat less than tnhe last one we looked at?

That's correcrt. 1t 1S.

Could that be accounted for by the fact that this well

15 on the order of 2,000 feet shallower =-- at least 1in

partc?

200 feet.

Or 200 feecz?

1es.

At least that's part?

That's part of it. Yes.

Is there also a second page of Exhibit aG that alloc-
of 81X wells for that 9-East panel to the

collection of units atffected by the panel and then

allocates a specific cost figure to the W-32 unit?

That's correct. It does.

What 1s that cost that's allocated to the W=32 unit?

£$33,756.55.

ExXnibit g#B-3, does 1C set forth both the Commonwealth's

Interst 1n the unit and the Commonwealth's interest in

9=-Easty
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That 15 correcet. It does.

sSo for purposes of royalty or participation or carried

interest those are the relevent numbers?

That 1s correct. It 1s.

Is the plan as disclosed by the first page of Exhibit
#G that overlaid on the mine the plan of development in

L

your judgement a reasonable plan to develop the coalbed

methane under this unit?

nis plan of development of these multiple wells
his longwall panel contribute to the protection
‘relative richts of all of the people who own
several units?

Yes,

SWARTZ: That's all I have.

CHATRMAN: Any questions, members of the Board?

(Witness stands aside.)
motion?

ove tha 2 aAccept this application.

"-‘:1-*:_'! inag.

— e ee—

Motion and second. Any further discussion?

signify by saying yes. (ALL AFFIRM.)

no. (NONE.) Unanimous approval.
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MR. CHAIRMAN: The next item on the agenda is a petition

MR.

MHK.

from Equitable Resources Energy Company for the pooling
of a conventicnal gas well. This is docket number
VGOR-96/10/15-00558. We'd ask the parties that wish to
address the Board in this matter to come forward at
this time.

WILKOIT: Mr. Cnairman and members of the Board, my name
15 Tony Wilhoit and with me today 1is Jeff Luethke.

It's spelled L-U-E-T-H-K-E. We are here on application
filed by Equitable Resources Energy Company for a
pooling order on well V-3605. The application 1is
authorized by Virginia Code annotated 45.1-361.21 and
Section 7 of the Virginia Gas and Oil Board Regula-
tions. I would submit to the Board that a certificate
of notice has been tendered to the Board, the orginial
affidavit of publication and proof of notice have all
been tendered to the Board. I have two witnesses who

need to pe sworn in at this time.

URT REPGRTER: { SwWears witnesses. )
WILHOIT May we proceed?
CHAIRMAN: Yes, Yyou may.

WILHOIT: I call at this time Mr. Dennis Baker.
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LENNIS BAKER

a witness who, after having been duly sworn, was examined

and testifiead as follows:

DIRECT EXAMINATION

BY MR. WILHOIT:

ol Mr. Baker, would you state your full name, please, for

the record?

A. Dennls Baker.

0. Wwhere are you employed, Mr. Bakar?

A. Equitable Resources Energy Company.

Q. In what capaclty are you employed by Equitable Resourc-
es Enasrgy Company?

- Senior landman.

Q. can you describe for the Board what some of your
responsibilities entail?

. The acquistion of o1l and gas leases for nature gas as
well as coalbed methane rights.

Q I ronnection with your employment at Equitable are you
familiar with Eguitable's application for the estab-
1ishmen- of a drilling unit and pooling order for

all v-36097

Have you test

 f1ed before this Board on occasion before




A.

aAS an expar®

Yes, I nave.

MR. WILHOIT: I1'd submit him an expert to the Board?

MR. CHAIRMAN: You may proceed.

L -

(Mr. Wilholt continues.) In connection wWith the

application are you familiar with the area that's been

included on Exhibit gAY
Yes, I am.
Does Eguitable own drilling rights in that unit?
Yes, we do.
the proposed unit as depicted on Exhibit =A to the

application include all acreage within 2,500 feet and
1,250 foot radius of the proposed well?
Yes. That's correct.
what interest does Equlitable own 1n that unit?

rime of application 87.56 percent of the

was leased.

of this hearing what 1s the interest owned

e time of the hearing the same 1nterest,
1 l.q""IETn. i
familiar with the ownership of the drilling

=1 parties other than Equitable underlying

|
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what are those interesrs?

At the time of application 12.44 percent was unleased.
At the time of the hearing the same interest remains
unleased, 12.44 percent.

Sso at this time all unleased parties are set out on
Exhibit aB7

That's correct.

prior to the filing of the application did you make any
effort to contact any of the respondents in an attempt
ro work out an agreement regarding the development of

+he unit?

subsequent to the filing of the application have You
continued to attempt to reach an agreement with any of
+he people listed on Exhibit &B?

TEesS, wWe nNave.

As a result of these efforts have you acquired any
aother leases from any respondents listed on Exhibit =aB?
MO, We have not.

dave you made any efforts to determine 1if the individ-
ual respondents were living or deceased Or their
wnereabouts, and if they are deceased were afforts made
o determine the names and addresses or wher2abouts of

any successors to any deceased OWNers?

111




Have you made a dilegent effort to verify, check,

identify and locate the unknown heirs?

Yes, we have.
what sources have you used in your efforts?

Wwe have did preliminary research in the County records

which <includes the deed records, all probate records,
assessor's office records, treasurer's office, second-
ary sources such as we've checked telephone directies,

checked with family and friends and city directories.

In your professional opinion then are you satisfied
that you've exercised due dilegence in trying to locate

each of the respondents named in Exhibit sB?

addresses set out in Exhibit =B the last known

each of the respondents?

requesting that the Board enter an order

all the unleased interests listed on Exhibit

ale.
seeking to pool the drilling rights of each
respondent 1f living and if deceased, the

ressOor o successors to the deceased
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Are you seeking to force pool the drilling rights of
anybody designated as a trustee on Exhibit 8B7

Yes, we are.

Anybody that's named as a successor Lo Lrustee would
also be included, is that correct?

That is correct.

Are you familiar with the fair market value of the
drilling rights in the unit here and in the surrounding
area’?

Yes, 1 am.

what would the terms of that fair market value be?

The consideration would be five dollars per acre, a
five year term, one-eignth royalty.

How did you acquire this information?

These are terms that we have negotiated successiully
with probably 98 percent of the individuals that we
lease 1n Southwest Virginla.

In your copinicn then are you satisfied that these terms
represent the fair market value of and the fair and

reasonable compensation for drilling rights in this

Now, based on testimony as to the respondents who have
not voluntarily agreed to pool would you recommend that

ondents listed on Exhibit 8B who remain

-
¢
B
n
O
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‘cased be allowed to exercise the options as provided
by the Legislature and applicable statutes regarding
thelr ownership interest in the unit?

Yes.

And that would be either to participate, To accept a
cash bonus and a royalty, or in lieu of that to share
in the operation of the well on a carried basis?

That's correct.

Are you recommending that the elections to be made in a
proposed order or an order from this Board be -- that
the responses be sent to Equitable Resources?

Yes. Equitable Resources Energy Company.

Rat being your office in Kingsport, Tennessee?

Yes

should this be the addres:s for all communications with

Equitable concerning the order?

Yes T.1aL's correct.

Do you also recommend to the Board that the force
vling order provide that if no written election 1is

Proj ly made by a respondent then they be deemed to
wwve elected to accept the cash royalty option in lieu

particlipation?
YE

134




should the unleased respondents be given 30 days from

the date the order 1s filed to file thelr written
elections?

Yes.

rf the unleased respondent elects to participate should
he be given 35 days to pay Equitable for their proport-
ionate share of well costs?

That's correcet.

Do you expect the parties electing to participate to
pay in advance their share of the completed well costs?
Yes, we do.

Are you asking the Board to include that in an order?

1280 .

should Equitable be allowed 60 days followling the
recordation date of the order and thereafter annually
onn that date until production 1s acheived to pay and

tender any cash bonus becoming due under this order?

Do you further recommend that the order provide that if
a respondent elects to participate but fails to pay
proportionate share of well costs then their
-ri1on to participate should be treated as having
withdrawn and voilid and they should be treated as
no initial election had been filed?

That's correcet.
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Are you recommending to the Board that the order
provide that where they do elect to participate but
default in regard to payment of costs any cash sum
becoming payable to them be paid within 60 days after
the last date on which they could have paid or made
satisfactory arrangements for payment of the well
COSCSs7?

That's correcet.

Are you further recommending that the order provide
that if the respondent refuses to accept any payment
due 1including any payment due under sald order or any
payment of royalty or cash bonus or said payment cannot
be paid to a party for any reason or there is a title
gefect 1n thelr interest that the operator create an
escrow account for thelr benefit until the money can be
pald to the party or until the time the defect is
cured?

That 15 correct.

Wno would you suggest to the Board be named the
operator under the force pooling order?

Equitable Resources Energy Company.

WILHOIT That's all I have of this witness.

CHAIRMAN: Any questions, members of the Board?

(Witness stands aside.)

CHATJRMAN: Call your next witness.
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MR. WILHOIT: 1'd call Mr. Bob Dahlin.

ROBERT A. DAHLIN, II

a witness who, after having been previously sSworn, Wwas

examined and testified as follows:

DIRECT EXAMINATION

BY MR. WILHOIT:

0. wWould you state your full name for the record, please?

A. Robert A. Dahlin, II.

Q. And where are you employed?

A I'm employed by EREX as a producticn specialist.

Q. How long have you been 1n that position?

B About eight years.

0. Have you testified before this Board before as an
exXperL?

A Yes, I have.

M1 WILHOIT: Mr. Chairman, I'd submit this witness as an
exXpert

MER. CHAIRMAN: You may proceed.
(Mr. Wilhoit continues.) Would you explain what your
responsipillities are as a production specialist?

A ['m responsible for the oil and gas production from our

wells 1n vVirginia.
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(
! In connection with your responsibilties for the wells
2| in Virginia are you familiar with the lands involved in
3|I this application and in the surrounding area?
AlcRac yen. T am:
= Q. Are you familiar with the proposed exploration and
E|| development of the unit involved 1n this application?
£ AL I am.
E|| Q. what is the total depth proposed for the initial well
- under this plan of development?
1““ A. 4 B0O0O feet approximately.
$ Q. Wwill that be sufficient to penetrate and test the
‘2“ common sources of supply in that formation?
131E o Yes, 1T wl
14 Q. Are you requesting that the force pooling of convent-
. ional gas reserves not only to include the designated
16 formations but any formation excluding coal formations
LA which may be between those formatlions designated?
18 A Correct.
19 | ® s this 1nitial well located at a legal location?
0 . Yes. It 18 a legal location.
<1 I Have you nad an opportunity to determine what the
< ssrimated reserves of the unit may be?
| A ; { right now there are no wells on line 1n this
<\ irea but from overflow testing we anticipate 750
&5 million cubic feet of gas.
i
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Q. Are you familiar then with the well costs for this

proposed initial well under your plan of development?

A. Yes.

0y Have you prepared an AFE?

A Yés.

Q. Has 1t been reviewed, signed and submitted to the
Board?

A Yes, it has.

Q. was it prepared by an engineering departmenc knowledg-

aple in the preparation of AFEs and knowledgable wlth

regard to this well and the well costs 1n this area?

)

Does this AFE represent a reasonable estimate of the

well costs for the proposed well?

Q. what are the dry hole costs?
A The dry hole costs are $§149,800.

and whar woulad be a completed well cost estimater

A £§274,100.
Q Do you anticipate a multiple completion in this well?
7 Ve
Dnes the AFE include a reasonable charge for super-
vyision:
) I'n your opinion as a production speclalist would the
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MR.

MR .

M5.

THE

MR.

MR

MR.

MR.

THE

P

MK.

i HE

anting of this application be in the best interest of
conservation, prevention of waste and the protection of
correlative rights?
Yes.

WILHOIT: That's all I have at this time, Mr. Chalirman.

CHAIRMAN: OQuestions, members of the Board?

RIGGS: Is there a permit on this well yet?

WITNESS: I believe a permit has been applied for.

WILHOIT: It probably was submitted and recieved in Mr.
Fulmer's office on or about the 11th of this month.

FULMER: It should be. I don't know whether or not I
recieved it at the time I did the summary.

CHAIRMAN: Anything further?

HARRIS: Mr. Chairman, I just have a question about the
location. 1 was trying to look at the map coordinates
and it just so happened we had the map that the Gas and
0il Board Office sent us, but what is this near? 1Is
*his near Wise, Virginia =-- the Town of WiseT

WITHNESS: No. 1It's approximately southwest of Pound. T
helieve it's =-- let's see. Dennis, do you have a
petter map.

HARRIS: Well, it's not that critical. But 1t 15
southwest of Pound?

WITNESS: 1It's in Wise County. It's about the further-

est north development we've got right now. If you're
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familiar with any of the other force poolings we've had
recented in what we call the (Inaudible.) Knob area.
This has become an exploratory area to the northwest of
rhat. That's why these wells aren't on line yet. It's
another anticlinal feature that we're exploring up
there.
HARRIS: What type of feature?
WITNESS: Anticlinal.
HARRIS: Okay. All right.
CHAIRMAN: Anything furcther?
(Witness stands aside.)
CHAIRMAN: Do we have a motion?

LEWIS: I make a motion that we grant the application.

CHAIRMAN: A motion To approve.

HARRIS: Second.

~HAIRMAN: Further discussion? All 1in favor signify by

saying yes. (ALL AFFIRM.) Opposed say no. (NONE. )

Tt's a unanimous approval.
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- MR. CHAIRMAN: The final item on today's agenda 1is the Board
4 will consider proposed amendments to the virgnia Gas
5“ and 011l Board Regulatlions that have been recommended by
E|| the Regulatory RevVl1ew working Group. I've ask Steve |
?|| walls who 1s our director of policy of director of the
= division of energy out of Richmond to come in and talk
9“ to the Board about these. I've chaired the regulatory
10 work group. Many of the folks sitting around here
L participated and assisted us in the drafts. SO, Steve,
12“ .~ you would provide the Board some information.
13 MR. WALLS: Thank you, Mr. Chairman. My name 15 Steven
'4“ Wwalls, and as Benny said, I'm the manager of the office
15 | of prograrm support and also the division of energy with
1Ell Department oi Mlnes, Minerals and Energy. 1 guess the
& first question I have is for the new members of the
18 Board. Tnis 1s a process that has been going for a
19 while. wWould it be helpful for you to have a little
20 || hit of context to how we got to where we are today? I
E'" cee one head shaking yes. I'll try to be quick. What
ee you have 1in front of you today are proposed amendments
21 o the regulation that governs business in front of the
24 noard. This process started when the Governor 1issued
Eﬁﬂ an injected order shortly after he came into the office |
142




asking all agencies to review their regulations and

determine whether or not they're essential for the
efficient and effective operation of what they're
required to do. So under that each of the agency that
have jurisdiction over regulations or are staff to
boards with jurisdiction over the regulations likKe this
were asked to do this review. So we solicited public
comments starting back in November of 1994 for a month.
Then we brought those comments and the regulaticons
before a regulatory working committee that went through
both the Board regqulation and the Department's gas and
oil regulation and made recommendation for changes to
that. We took those recommendations and drafted a
report that was submitted to the Secretary of Commerce
and Trade that were under a Governor's office for their
review. They approved that report and upon that we
came back to the Board to let them know that the
process of =-- review process was. We handed out copies
of tne report that included draft proposed changes to
the regulatien and asked the Board if they wanted to
proceed with making any amendments to the regulations.
Th= Board said yes. So then we started the process
under some different executive orders and the ad-
ministrative process act to formally make amendments

to the regulation. That involved some internal

|




-~~rovals within the administration of State Government
and then the issueance of a notice of intended regul-
ation action, a 30 day public comment period. I

believe there was one form of comments submitted during

that 30 day public comment pericd from the Virginia 01l

and Gas Association asking to be involved in the later
stages of the process. Then we brought that to the
Board. Wwell, I guess at the time they -- they also
told us to go ahead and set up a regulatory working
committee to go back and take a look at the regulation
as 1t required under the Administrative Process AcCECL.
That working committee met twice, on August 22nd and
September 16th, reviewed the recommendations from the
earlier executive order review of the regulation, made
a few cther recommended changes. The Department then
took -- our staff took the work that came out of that
comalttee and turned 1t into the proposed regulation
that was sent to you in the packet. If any of you
don't have that I have some extra copies here if you
need to see that all. We also =-- what you got in your
packet was -- we completed all of the paperwork that
has to go with the proposed regulation into the
csecretary of Commerce and Trade and the Governor's
Office and the Department of Planning and Budget for

their review and approval and sign off. And then after
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their approval to the vVirginia Regilster of Regulations
for it to be published as a proposed regulation. That
would all be contengeint upon the Board deciding that
1t does want to go aheaﬂ with making this an amendment
to the regqulation. If you do want to go ahead the
steps that would follow are we would turn this in, as I
said, to the Secretary of Commerce and Trade, Depart-
ment of Planning and Budget and then that goes to the
Governor's office, too. The Department of Planning

and Budget has up to 45 days to do an economlc 1lmpact
assessnment of the proposed regulation. We gave some
basic information to help them do that. I think that
assessment is in the packet. After is finished and
after the guvenitorial and secretaral sign off it would
be submitted to the register of regulations. It would
then be published as a proposed regulation and there
would be a 60 day public comment period during which
the Board would be asked to have a public hearling on
the regulation. After that then the staff at the
Department would prepare the final regulatory package
to bring before the Board and on your approval it would
be published in the register again as a final requl-
ation. And after a 30 day waiting period it would
become effective. That all will take =-- well, I think

rhat the regulatory working committee Benny Wampler
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. 1 ~-mated that that would May of 1957 for that process
- to go through. If everything goes well we can probably
= get it done by that time, although I can't promise any
S type of review time periods of the people outside the
S department at the governitoral and the secretarial
e level. But we think that that's a reasonable estimate
Z of when the whole process would get done. I hope that
8 was guick enough and didn't bore you. You have the
9 package itself in front of you and I don't know that we
10 need to -- if you want to go through the whole package
. we can or if you want to go through just the proposed
12 changes to the regulation itself. We can do that.

9 That might more efficlent.
is MR. CHAIRMAN: Let's go through just the proposed changes.
15 Ler me ask, are there any people here that wish to
- address the Board in this matter? Just so we have that
'?“ 1dentified up front.
- {R. SWARTZ: I don't think we know until we hear what
= happens.
e MR, MASON: TI'm George Mason and I'd like to get a copy of
21 whatever the handout 1s on behalf of Equitable Resourc-
22 &5 Enerqgy Company, also the VvVirginia 01l and Gas
23 Assoclations.
<4 “R. CHAIRMAN: There you go.
25 MR. WALLS: Anybody else?
1496




MR. SWARTZ: I'd like a copy, too, if you've got omne.

MR. WALLS: The members of the working comittee were Suppose
to have been sent a copy of the proposed regulation
that was in here. We have that in front of us and I

know that the staff in Richmond talked to Diane Davils

and 1 thought that was suppose to have gone out last

week. I'm not sure 1if you have recieved 1t.
MR. CHATRMAN: It's 1in the mail.
MR. MASON: I'd just like to know the end date when this
should be effective. I talked with him off record and
1t was minimum of six months. We'd like to know a
point 1n time when this whole regulatory review process
should be final so we can go forward with the Gas and
011 Board Regulations as modified. That's one thing
T'd like to know at the completion of this hearing.
Again, I can't promise -- the process has those
that we talked about and I can't promise
what the review periods will be for the Secretary and
the Governor's Office. At the time the regulatory

o

working committee met -- at the end of that meeting Mr.

wampler estimated that i1t would probably be around May
597. Looking at the schedule and based upon our

experience with the review times that still could work

and we exXpect 1t tc be around May of 1997,

I understand. That's a target date though?
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1“ ~HAIRMAN: That's a target date. We can't give You
2“ exact dates because these other parties =< no guaren=
3| rees. But we think that it will move through at that
‘ rate.
S ur. MAson: Thank you.
E|| MR. WALLS: We'd certainly like to get it done. Agailn, this
Z is all contengient on the Board deciding it wants to go
3“ ahead with this in the first place. So I don't want to
5" be speaking for the Board. In your packet starting --
1““ it says on the top Department of Mines, Minerals and
1 Energy Virginia Gas and Oil Board Regulations, Page -
12| of 23. 1It's just a few pages. This format differs a

|
13 ljittle bit from what the Board saw at the end of the
4| initial regulatory review. In the lnterum time period
15 ~he registar of regqulations 1n virgniahas published the
'E“ Virginia Aadaministrative code and set up a whole new
V7 numbering system for all requlations. So this now

i
e reflects the new numbering sSYSLem for regulations and
19 we've got it in the forms that we need to turn it in to
20 | ~he registar's office also. so before the number of
21 -he regulation was VR48-05-22.¢ and now it's 4VAC160
2 and then the numbers of the regulations. So the old
23 certion one 15 now 4VAC25-160-10, etcetera. So the
24 formar will differ just a little because of that.
Eﬁﬂ Wwhat you also have 18 eight changes that are proposed
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to be deleted and are over struck and the new one 18

underlined. what I'd do is just run through it really

quick, I guess, and then make note where the -- for the

people who were involved in this last time, where some
of the language is difference from wnat was presented
to the Board originally by the executive review. In
the definitions, the first section, there are two
definitions that are proposed. One to repeal meets and
bounds and cne urder the mine development plan. Under
meets and bounds, this works with other amendments
later on in the regulation, that moves us to use of the
state plane coordinate system in regulations instead of
in the applications before the Board and the order sets
up a meets and bounds description. The second, mine
development plan clarifies what 15 considered to be a
mine development plan that applicants for oraders 1n

rne Board have to account for. And there was
some guestion 45 to what exactly that was based upon
the experience before the Board over the years and this
Wa: itende o clarify that. I'll just keep going
through 1t lers are no questions. Golng to Page 3,
under new Section 30, provisions, there was some
question 1n the past and 1in one case in particular the
deadline for filing fell on a holiday and this 18 Jjust

to expressly state what happens when the




»~adline for filing something before the Board falls
on a holiday because that's not otherwise covered by
law or regulation. It says that people have to apply
at the date before the holiday so that the full 30
calender day period for notice 1s met. Under B-2 it's
requiring that twe copies of the materials be filed
with the Division, and that is something for admini-
strative effeciency. 1 think we try to keep one as an
official copy and then one used to make coples to send
out to the Board. Under D of this section it would no
longer reguire that at the time of filing that the
Division of Gas and 0il notify the applicant of the
docket number. This would allow filings to be mailed
and otherwise would help i1n the effeciency of the
operation. The sections about notice of the hearing
has p=en changed to simplify they have to -- this is
really many of the changes in this section through Page
not require that the whole application
tne Board be sent to everyone who 1s provided
That can be very =-- as vou can see, the
that you get, it 1s a lot of material. And

specify what information needs to be sent to

ies who are recieving notice by the Board. The

here was to make the notice more understandable

he people who are getting 1t so that it will




directly relate to the interests that they have that

will be in hearings before the Board. 1In particular on

Page S5 1 tsets out the information that 1s to be sent.

This is changed a little bit from what was originally

presented to the Board at the end of the first exec-
utive order review process. And it's based upon the
discussions at the second working committee's meetings
in the last month or so. This is some language that

he people on the committee authorized the Department

draft that they have not seen yet. Particularly 1n
6-A. B and C in the middle of the page it sets out the
unique information that would need to be included in
the notice for a pooling order or a pooled field rule
for a location exception. Three types of applic-
ations before the Board. It's trying to make 1t Vvery
that this -- you don't have to send all of the
ent i1nformation for other types of applications
will be in front of the Board.

"HAIRMAN: Steve, on 6-A for a pooling order --

Thank you. I guess my spell checker

that. And then in not sending the
application it's recognizing that some people
to see them. So over on Page 6 under Item C=-5
state they we are to include information about

people can obtain a complete copy 1f they do
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v*gh to see all of it. So it isn't taking away
anything that they would otherwise be able to see.

Then under F on Page 6 1t's stating that when an
application 15 filing a petition to modify a force
pooling order they don't have to send notice to
everybody who is subject of that order which 1s what it
is under current regulation but only would have to send
notice to those persons named in the order to be
modified whose interests may be affected by that order.
So if a person's interest are not being affected then
they would not recieve notice of that. But if their
interests were to be affected by that proposed action
they would recieve notice. On Page 7, in the middle,
it's kind of completing our move over to the state
plane coordinate system as the basis of describing
pools or fields. In this case pools. In the earlier
language there were some transition provisions in thas

which are no longer needed and this just completes that

process that the Board started earlier. And that's the
same down in 6-C at the bottom of the page. It also 1s
part of that move to the state plane coordinates. On
Pags at the bottom of this, the number twelve that is
ver struck, this is under applications for a field
rule. It would no longer request or reguire that

op1es of proposed exhibits be submitted with the
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application for the Board. The reasoning behind this

was that many times exhibits have not been completed

yet. So the applicants aren't able to submit all of

the proposed exhibits and this does not limit to
submitting additional exhibits at the time of the
hearing. So the committee thought that it really
wasn't needed. Moving to the next section, Section
SVAC-25-160 seeks the applications for exceptlons to
minimum well spacing. A-3, this changes when an
application for an exception to a well location 1is
submitted what has to be submitted about other wells in
the area. They have to look at those wells bhoth
permitted and where there is an application con file
with the Department for a well location in the area so
aS a Board you know both where the actual wells are and
where permitted wells are whether they're drilled or
not and 1f there's any applications filed before the
Board. You've got your complete set up information.
going to be getting both actual permitted
and applied for locations you won't be
.n thelr application a description of spacing
wells producing from the formation or forma-
ducing the well. If you would need that
rmation that would be available from the Department

the Division of Gas and 0il. So you'd know all of




tha wells inside the spacing unit to be considered and
and then the other information would come from the.
Board. Moving over to Page 9, again it would strike
that they would submit coples of proposed exhibilts.
Moving down Page 9 under applications for conventional
gas or coalbed methane units where there are no
conflicting claims, 1t changes the language to move 1it
to the state plane coordinate system conslistent with
earlier changes. On Page 10 the changes 1in twelve

which 1is now twelve which was thirteen and the over

struck language 1in fourteen clarifies that it's asking

for estimate of production over the life of the well
or wells. nd ) needed to show the estimated
recoverable reserves gof the unit 1f it differs from the
actual g jluction estimate for that well itself.
just a clarifying amendment. Then the
over struck 15 similiar to the above
no longer copies of proposed exhibits have
submitted. Under C that's just some english
changes to try and make it more clear reading
the sentences around. And then as
In the same sectiun and onto the top of
exXtend the length of time that after

made under a force pooling order where

has to submit the supplemental order to
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.he Board. currently they are suppose to submit the
supplemental order <20 days after the end of the
election time period. And, of course, in a pooling
order that's where the people would decide they're
going to be participating or not or if they want to
lease under the terms of the Board order or don't
respond. It would extend the time £for the preparation
of the supplemental order to 20 to 45 days after that
to give more time to get the work done and have all of
the Ts crossed and Is dotted to get an accurate
supplemental order before the Board. Moving over to
Page 12, this section has to do with allowable coOSts
which may be shared in pooled gas oil operations and

there's a new subsection E to be added that states if

no one elects Tto be a participating or a non-partici-
pating operator on a carried basis -- 1in other words,
+hey're not putting up thelr CoOSLS of the proceeds --

that everybody then would be sither leased or deemed toO
have leased then the operator shall have no obligation
6r court costs to the Board since that operator would

he carrcying those costs 100 percent itself. Under

[
|1

ord keeping in the next sectlon toward the bottom of

Page 12 1t adds to the record keeplng requirements,
*hat the upnlt operators maintain information on
naynents made to lessors and escrow agents and suspend-
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-nle.) I think this is clarifying that when
the regulations was done Wwe didn't fully envision all
of the escrowing that goes on under a lot of the
orders. This just brings 1t up toO date with the
records that they should be keeplng. Moving to Page 13
under application to change rhe unit operator of a unit
where it's besen under a Board order. Under A -- well,
all of this really is just working to change the whole
process where an operator would come in and propose tO
have the unit opsrator changed. This often happens if
a company or a series of operations are sold from one
operator to another and they have to come back before
~he Board for the new operator. It would also cover 1if
the Board has designated an operator and someone else
wishes to petition it then they have that operator
replaced with another operator. So it can be done both

on a voluntary basis brought to the Board or if someone

weres to petition 1ic. A would no longer require Board
wpproval to transfer when -- going to the operator to
begin with in every case. B, ~he language about

voluntary transfer where =-=- 1it's really setting up a
1 1rrle different approach. Instead of dealing with
yoluntary transfer and involuntary transfer fully

separate it's setting up some subsectlons and sort of

~larifying the language i1n that stating an applicant
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should request that the Board amend the order. A lot

of these changes have to do with the amount of notice
and who has to give notice in front of these petitions
before the Board. If the applicant makes the petition
then the applicant 1is required to give actual notice to
everyone who could be affected by that. And 1if it's 1in
a large field area, like the Oakwood fields which was
brought before the Board -- many, many, I guess
thousands of people that may be required to be given --

certainly hundreds that could be required to be given
If the Board makes the motion to

notice under this.

change the unit operator then the Board publishes

| A

notice in the newspaper of the proposed actions and
indivaidual notice 1s not made to every single party who
has an interest in the area covered by that field rule.
So that's, I think, one of the driving forces behind
all of these. So it simplifies how this process would
work on doing a transfer. It also states that the
request for the transfer shall include a detailed
statement of the facts supporting the removal of the

ex1sting operator and identification that the orders

~over. It gives a general statement about that instead
of including a longer list of specific information that
need to be put i1nto the application. This would allow

more flexibility to cover the varied types of applica-

1587




-~e to transfer an operator that can come before the
Board. Finally, on Page 15 it sets up that the Board
provides notice under these situatlions and that would
change 1t from the operator having to file individual
notice by referring through to the notice under Section
45.1-361.19.B of the Code which is where the Board does
notice of hearings. The next section has to do with
appeals of the Director's decisions. It 18 similiar to
sone of the other changes made. There's two, Just
clarifying a change in number five just to make 1t
plural and number eight is deleted to say that they can
bring any other relevent information which the petit-
ioner which is to provide. I think that was felt to be
redundent because they can always bring any information
before the Beoard. So there's really no need to state

t just clarifies it. The next section address-
&5 miscellanous petitions before the Board, moving from
over to 16, and it's the same change toward the
page. It's just saying that we're not
listing our any other information relevent to the
as the people always have the opportunity to
The next section, starting in the middle of
150, =2ffective dates of Board orders. This

was not part of the executive order. 15 review

originally but this change 1s being done to match up




the link of Board orders with changes made to 1links of

permits by the Legislature in 1996 under the Gas and

0il Act. There they lengthen the life of a permit from
one year to two years with the option of applying for a
two year extension. So the thought process here 1s
that the pooling orders ought to be effective for the
length of time that the permits are effective. SO
rthese changes here where they have the initial period
for two years and then if a permit has been issued it
would stay 1n effect until that permit 1s no longer
valid. Finally if an appeal was taken in front of the
Board the time during that appeal would be (Inaudible.)
in that two years during the time of tihe appeals. So
the two year period would then be counted before and
The next change, starging on Page 17 going
through 18 and almost all of 19, deletes all of the
specific enforcement processes that were originally set
out by the Board regulation. These directly matched
the enforcement processes of the department that are
used under the department regulation and really under
the Gas and 01l Act. Originally both the
Department promulgated the exact same
processes. So it was felt during the
reviews that it would just be =-- since we're using the

same we don't need to spell 1t all out here and then
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.~ to change 1t in both places. And also at the last
rhis committee met to look at the recommendations early
last month. They also felt that we should add refere-
nce to the Code Section about enforcement. So that has
heen added in here, too. The next changes, going to
Page 20 and 23, under the sectlon survey tests and
deviation tests, first 1T was a long paragraph under A-
i and it's breaking 1t up into some small paragraphs.
~here are some just clarity changes under four,
directional survey and undirectional survey, fixing
come other typos that were in there and just renumber-
ing the sections on Page Z1. The final sets of changes
are on Pages 22 and 23 where 1T 15 proposing to deletxe
four sections of the regulation. Allowable production,
proration of gas wells, ephance recovery and under-
ground storage of natural gas. These pProvislons have
never been used -- well, the first three have never
been used by the Board if I'm correct, I think, yet. I

+-1nk there 15 an allowable production case 1n front of

The BHoal . NOW.
RIGGS: - tnink they'wve acted on that already.
WALLS oh, they have. Okay. and I believe that as the

.ommittee went through this they felt that the Board
has the authority under the Code already to set

allowable productions. And we don't need to spell that
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out in regulation. That 1s Just duplicative of what 1s
already provided for in the Code. So they are propos-
ing that a lot of this language 1n the regulation
addressing allowable production be deleted. Proration
and enhance recover- I don't believe has ever happened
in Virginia and 1t wuas not part of the (Inaudible.) So
they felt like they needed to take it out of the
requlation. Finally underground storag of natural gas.
In the Gas and 0il Act it referred to storage wells and
5o the Board at the time the regulation was done back
in 1950/1991 putr this section in here saying ncbody can
dock operations without getting an order from the
Board. Subsequent to that time the Legislature
established that the State Corporation Commission can
\ssue a certificate of public convenience and necessity
under the utility facilities act for underground
storage of natural gas. So it really creates these
storage fields. There's one in Virginila right now that
has been issued a petition by the State Corporation
commission. The Board use to have jurisdiction over
the Early Grove Field. So it really turns them 1nto a
utility facility. It allows the operator to get the
certificate as a utility facility and be able to
operate it under there. So the committee felt like it

no longer needed to be addressed in the Board regula-
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‘ ' tion. Any questirs
2“ MR. CHAIRMAN: OQuestions of Steve?
. MR. HARRIS: Steve, I hate to go back several pages but I
S Jjust want to make sure what I heard was correct. It
S concerned wells that were already drilled, Page B of
- 23, I believe, existing wells. There was a comment
g about existing wells and we would not have that on the
- box now or we would have access to that --
- MR. WALLS: 1In an application for an exception to the well
= spacing requirements in the application they will need
M to show the relevent location -- this is under A-3.
e The wells permitted or for which a permit application
Q3 is pending before the Division of Gas and 0il within
'4“ the distance provided in 316.17 of the Code. Now, that
s is the statewide spacing provision of the Code. So
L that provision I think for gas wells reads that no well
£ shall be located closer than 2,000 feet to another
18 well., That distance was recently changed. So you
19 would have information about all wells permitted and/or
20 there's an application for that are within that
21 i1stance. If the Board wishes to see information about
e2 other wells beyond that distance then the Department
23 would be able to bring that information to them. I
24 think the thought process with the committee was that
23 those other wells may belong to -- how far to do you go
il
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first and second, those other wells may belong to other
operators then they're not going to have the same type
of information. The department will have that, though,
and can bring information about other wells in the area
that have been permitted, drilled or identified.

HARRIS: Yeah. Okay. I misunderstood what you were
say.ng.

CHAIRMAN: Any other questions, members of the Board?

GARBIS: On Page 22 of 23 on the allowable proauction,
you say that i1s spoken to in ancther part of the
regulation?

WALLS: 1It's spoken to in the Code. I see Sandy

L |

digging. did 361.B.6 and I didn't --
RIGGS: It's under the statutory provision for field
rules and what i1t says 1s that when the Board creates,

establishes or modifies the drilling units the Board

snall make the following determinations. And then it

li1sts a series of things that the Board determines, one
f which 15 the allowable production of each well.

CHAIEMAN: Other questions, members of the Board.

BRENT: just one. You 1ﬂ?1cateﬂ that the Virginia Gas
AN 11 Association had requested the opportunity to
imput on this?

WALLS: Yes. We have representives of Virginia Gas and

011 Assocation on the working committee, some of whom
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1 are here todav

- MR: Talking about the regulatory work group commlittee, both

= industry, coal and citizen representatives participat-

> ing in the review of this regulation plus the Gas and

= 0il --

8 MBE. WALLS: We have the names and the numbers of the Code

7 here.

- MR. CHAIRMAN: Other questions, members of the Board? Any

9 comments from those in attendance here today? Do you
L have anything further?

L ME. WALLS: Yes. I guess that 1t's now your cholce to
j& decide 1f you want to go ahead with this as a proposed
L regulation. So i1f you do then we will submit it to the
o planning budget and take it through the next steps that
15 cross us. If you do decide to go ahead and publish

2 this proposed regulation it would be at your choice.

1 You could hold a separate public hearing or you could
10 nave a public hearing as part of one of your regular

L meatings that would fall within the €60 day public
<0 ~omm=nt period. Likely the later of your scheduled
21 Jeetings, that would be within that 60 day public
22 comment period to get people time to look it over and
23 nave 1t publishea before they come with comments. We
<4 would bring all comments back to the Board and then
25 propose changes that would come about from those

it
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comments for the Board's consideration before we
published it as the final regulations. So you'll have
another bite of the apple as a final regulation also.

MR. KING: When do you expect the Governor's Office to
return thelr comments?

MR. WALLS: The Department of Budget Planning has 45 days
after we submit it to complete the economic impact
assessment. Then the Department has ToO reply to that
economic impact assessment which we've been able to 1n
just a few days. I think we've only got two of them so
far. Shortly after that the Secretary s Office usually
acts. Now, if 1t's during the General Assembly session
and they're real busy with other things going on --
that's why I say I can't really promise 1C. I can tell
you that they've given us pretty good turn around in
the past and we're fortunate enough be located one
flecor about the Secretary's Office. So we have close
communication with them. They've been good. But I
can't really promlse.

wn. CHAIRMAN: Cene Dishner, our director, 1 assure you will

make every effort to keep things from our standpoint

moving. He always has done that with these rules and

requlations and keep that process moving forward. And

obviously we'll be bumping into a lot of other stuff.
MR. WALLS: I think we'fd also jJust like to express oOur
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~~iation for everybody who worked on the working
committees. It's been a long process. A lot of steps
were involved. They've worked hard on this and the
Department's regulation.
MR. CHAIRMAN: One thing the Board may want to consider as

part of -- 1f you do grant us moving forward today is

to authorize Tom Fulmer tc go ahead and hold the
hearing on behalf of the Board so that we don't get
caught 1n extending 1t any longer at all by waiting for

another Board meetling. That way we could bring the

information to the Board that was brought up at a

public hearing to keep this process moving forward.
WALLS: Jf course, Board members are welcome to come.

KING: Mr. Chairman, I so move to include your comments

about Tom Fulmer.

LEWIS: I second 1it.

CHAZRMAN: A motion and second. Further discussion?

All 1in favor signify by saying ves. (ALL AFFIRM. )

Opposed say no. (NONE.) Unanimous approval. Thank

iffl'l‘-. ‘-’i*f_h' much.

(End of Proceedings for
October 15, 1996.)
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COMMONWEALTH OF VIRGINIA

COUNTY OF WASHINGTON

I, Deborah J. Bise, Notary Public in and for the

commonwealth of Virginia, at Large, do hereby certify that the

foregoing proceedings of the Virginia Gas and 0il Board
meeting held on October 15, 1996 at the Breaks Interstate
Park, Breaks, Virginia, were taken by me and that the fore-
going 1s a true and correct transcript of the proceedings had|
as aforesaid to the best of my abilirty.

I further certify that I am not a relative, counsel, or

attorrey for either party, or otherwise interested in the

GIVEN under my hand this 12th day of November, 1996.

DEBEORAH J. BISE

NOTARY PUBLIC

My commission explres September 30, 2000.
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