
GINIAGAS 
AN11 0 BOAR I) 

• 

JANUARY 1999 



ORIGINAL 

1 VIRGINIA : 

2 IN THE COUNTY OF WASHINGTON 

3 

4 

s 
6 

7 

8 

9 

10 

II 

12 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

2S 

Jl\NUARY 2 0 I 1923 

BOABD MSPTING 

Reported by: 
SONYA MICHELLE BROWN, Court Reporter 

Rife & Associates 
P . 0 . Box 798 

Grundy. Virginia 24614 
(540) 935-5257 



I BENNY WAMPLER : We • 11 go ahead and get started . 

2 Good morning . My name is Benny Wampler . I ' m Deputy Director 

3 f o r t.he Virginia Department. of Mines, Minerals and Energy and 

4 Chairman o f t.he Gas and Oil Board. I'd ask t.he Board members 

S t.o i n troduce t.hemsel ves, starting wit.h Mr. Garbis . 

6 DeNNIS GARBIS : My name i s Denni s Garbis . I'm frOID 

7 Fai rfax County . I' m a public member . 

8 MAX LEWIS : Max Lewis from Buchanan County, a 

9 public member. 

10 BII.t. HARRIS: I'm Bill Barris, Wise County public 

II member . 

12 HR. GILLIAM: Richard Gilliam of Abingdon, Coal 

13 Industry Representative . 

14 MR . FtJLMER. : Tom Fulmer, Depart ment. of Mines, 

IS Minerals and Energy . 

16 BENNY WAMPLSR : Sheila, did you want to wait or do 

17 you want. t.o go on? 

18 SHEILA Mc:CI.ANABAN : Whatever you want t o do is 

19 fi ne? 

20 BENNY HAMPLSR : Okay. Do you need to wait f o r t.he 

21 o thers t o--- ? 

22 SHEILA McCLANAHAN: Not really. 

23 BJ;NHY WAMPLER : Okay. First. item on today•s 

24 a genda, the Board will receive information and comments from 

25 the Buchanan County Cit i zens Actio n Group regarding i t • s 
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I organization and current activi ties, and Sheila McClanahan 

2 will be presenting to the Board . Welcome . 

3 SHEILA McCLAW\BAH: Thank you . Good morning, 

4 everyone . I banded out earlier .. . excuse me, a list of names, 

S co ntact names, for our group. There are phone numbers for 

6 each of those names . There's also an address and a fax 

7 number for our group if at any time in the future you need 

8 information from us of any kind, we'll be happy to provide it 

9 for you, if you just call someone on that list or you can fax 

10 the information you need to us . 

II The first question that generally people ask us is, 

12 who is BCAG, or what is BCAG? And I hope that by me assuming 

13 that most of you all have probably beard a little about us 

14 and just to back up a little bit to explain ourselves, about 

IS nine (9) months ago a group of citizens met with Senator 

16 Reaso r and Delegate Stump to discuss problems that several of 

17 the citizens in t he county were facing primarily , but not 

18 s o lely , from coalbed methane development and production in 

19 the c ounty. 

20 The problems mainly that we were trying to discuss 

21 wi th the Senator and Delegate Stump were destruction to 

22 pri vate property; risks associated with the development of 

23 t he coa l bed methane to our health, water los s, water damage, 

24 and resourc e waste . Upon their suggestions, we formed 

2S committees and we tours in the county, which I think Mr. 
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I Wampler was able to go on a couple of those. Basically, what 

2 they did was go to the areas that they felt needed to be 

3 reviewed and ve did have a couple meetings thereafter with 

4 Mr . Wampler and Mr. Fulmer and various members from t .he 

5 corporations that were involved in the production and 

6 development of a coal.bed methane in the county. 

7 Since that time we have formed Buchanan COunty 

8 Citizens Action Group and just to go over some our goals with 

9 you to let you know what our ideas are and what we are hopin.g 

10 t o accomplish with this group. We would like to educate 

II ourselves and the citizens in the county about the current 

12 laws that we have, what our rights are under those laws and 

13 how we can work with the agencies, the government gxoups, the 

14 corporations and the co=ittees to initiate new changes, if 

15 that's what is needed, n.ew laws and new regulations, or to 

16 provi de maybe something through the school systems to help 

17 educate t he children in the county as to what • s going on . 

18 We do feel like that we need to improve the quality 

19 of our life in the county and we do feel that it is the 

20 obligation and responsibility of a corporation and our state 

21 agencies to help us accomplish that . 

22 The problems, as I am sure you all are aware, that 

23 we • re facing is so complex . There are laws in place that 

24 provide us with some protection and then there are laws that 

25 we need t o have in place to help provide us with this 
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1 protection that we need . I realize that it's not completely 

2 your responsibility and you don't have complete control over 

3 this, but we are asking for your help and your corporation in 

4 teaching us and, I guess, getting the proper solution to the 

5 problem as best as we can for everyone involved . Some of the 

6 things that people have said about the group since we • ve 

7 started with that, we • re just a bunch of surface owners that 

8 are really upset about not getting a p iece of the pie and 

9 that's j ust basically not true . There are people, I'm sure, 

10 that do feel that way within the county, but I haven't met 

II any one person since I 've been involved with this that that's 

12 their sole reason for being a part of our group . We • re 

13 talldng about people that have had water for li.ke fl.fty (50) 

14 plus years . . . seventy (70) years and they've lost it 

IS completely. We don't have a law that says they have to 

16 replace it permanently as far as the gas production, but we 

17 do have a l aw in place that says coal mining activi ties when 

18 it's lost due t o that, they have to replace it. So, that's 

19 what we' re looking at . 

20 As f ar as property damage, these people have to pay 

21 taxes on their property. 

22 here is that, excuse me, 

The law states, if I can read it 

under the general provision, Article 

23 I of the Act, 4 53 61. 3 Construction, we ' re supposed to 

24 r ecognize the use of the surface for gas o.r oil development 

25 shalt be only that which is reasonably necessary to obtain 
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I oil and gas. And I realize that reasonably is probably part 

2 of the problem there, that what's reasonable to us may not be 

3 reasonable to them and what's reasonable to them may not be 

4 reasonable to us . So, that in itself is a problem. It also 

5 says that this act is supposed to protect the citizens and 

6 the environment of the Coi!Uuonwealth from public safety and 

7 environmental risk that are associated with this. And we 

8 feel that within this group we need to ask for more 

9 enforcement regarding thi s statement in the act. 

10 So, if anyone has any questions right now. 

II BENNX WAMPI·ER: Any questions frora members of the 

12 Board? 

13 BILL BARRIS: Is there something that we can do and 

14 I know in recognition I'm .. . personally, I'm happy to see 

IS people getting together . You know, I tbi nit there are ... if 

16 you look ba.ck at the history of this, there have been time.s 

17 when there has been lots of problems and times when maybe 

18 things were done without thought or whatever, or sometimes 

19 with thought, but I think . .. you realize our position too, 

20 that there are--- . 

21 SHEILA McCI.ANAW\N: Yes . 

22 BIJ,J, HABRIS : ---you know, in what we • re trying to 

23 do is to enforce the legislation and I think ... but we aren • t 

24 without, I think, an understanding of the problem and 

25 sympathy toward the problem • . . I may be speaking personally, 
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1 but anyvay . .• but I thlnk the Board feels the same way . But a 

2 lot of times our hands are tied in some of the kinds of 

3 things that are the issues . But I am really happy to see the 

4 group form and I don' t know what kind of support we can give 

S or information we can give or whatever . 

6 SHSILA. McCLANAHAN : I think one of the goals that 

7 we would like to reach, is a workLog a relationship with the 

8 Board as far as the cormni ttees that the Board does has some 

9 type of control over reviewing the regulations and that type 

10 of thing . 

1 l 

12 

an.r. BARRIS : Yeah. 

SHEII.A McCLANAHAN : Because I think that public 

13 input is essential in that process . 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

that's in, 

periods . 

an.x. BARRIS : Well, we invite that, you know, 

you know, during ••. there are public conenent 

SHRILA. McCLANAHAN : Right . 

B u.r. BARRIS: The state bas a standard. 

SHEILA. McCLANAHAN : Right . 

MR· BARRIS : But yeah, yeah, I think---. 

SHEILA McCJ.ANllHlU:.f : I understand that, but---. 

Bu.r. HARRIS : No , I'm not •• . I'm not .. • I'm just 

23 saying that we do encourage that. We really do . 

24 SHEUA McCLANAHAN : Right. I understand t .hat, but 

25 really what I'm 8peaking about is actually being a part of 
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1 that coiliiaittee, because it 's wonderful that we can take a 

2 part in that process by giving you our comments, but that's 

3 ldnd of-- -. 

4 BILL HABRIS : Yeah, but that's kind of like after 

5 the fact. 

6 

7 

8 

SHeiLA McCLAW\HNi : ---after the fact . 

BILL HABRIS : Yeah, I understand. 

SHEILA McCLANAHAN : Right . And a lot of what is 

9 going o n, we do r ealize that you don' t have a lot of control 

10 over because of the existing laws that are in place . 

11 However, the thing that's repeated several times in the gas 

12 act is that you all have the ability to promulgate 

13 regulations and that is basically really to enforce th.e 

14 existing laws, and t he laws that we do have are good up to a 

15 certain point . Some of them are vague, but we do see that 

16 t here is room for improvements as far as enforcing what we 

17 already have in place . And we are willing to, like I said, 

18 work on the cormni ttee to initiate some changes that would 

19 hopefully prevent furthering the problem in some way. 

20 We're basically really not as.ki.ng anything fl:om 

21 y ou , other than consideration to be a part of the commi ttees 

22 and to share with us the information that you do have. 

23 Communication is a big problem. I think everyone would agree 

24 on that . The reason for me being here today is just to let 

25 you know that we have formed this group and that we do plan 
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I to be active in this ... the process . .. future processes of law 

2 making and regulation review and t hat type of thing . We're 

3 not advocates of stopping the industry . We rea.llze that it 

4 is needed . We would j ust like to have a little bit more 

5 involvement in the process itself. 

6 And we d o have ... the problems that I stated earlier 

7 that everyone has discussed publicly, we do have piccures and 

8 video tapes if any member would like to view those . All you 

9 have to do is call one of the numbers on that paper. We • ll 

10 send them to you for you to keep if you would li.Jce . We can 

II arrange tours for you, if you want to come on your own time 

12 or whatever ... at your convenience we can arrange that for 

13 you . 

14 It's really bard for me to relay to you in words 

15 what the problems are and get the meaning and the a£fect to 

16 you wi thout you accually being able to see it. Without 

17 taking up a lot ... I mean, I could have brought tapes today 

18 and piccures, but that's an excessive amount of time to look 

19 over !:hem and leE: you see whal:: 's actually going on . So, if 

20 you need that type of information, we can get that to you. 

21 Just for your benefit of lcnowing and seeing actually what I •m 

22 saying . So--- . 

23 

24 

BENNY WJ\MPI.RR : Any other comments? 

MAX LE)(IS : Yeah . I think that this Board here as 

25 a committee .. . as a special committee that ought to go look at 
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1 these places at the time that they were damaged, not one yea.r 

2 or six 1110nths after the fact, because there • s a lot of 

3 improvements by vegetation and thj ngs that you don • t see six 

4 months or a year after this happened that you do see at the 

S time that i t occurred. 

6 SHEILA McCLANAHAN : I agree with that and we do 

7 have documentation at the time it did happen, but I also 

8 agree that by going and looking at it nov you might not see 

9 actually what we • re spe.aki.ng of . 

10 MAX LEWIS : Well, I understand that. 

II BENNY HAMPLEB: Dennis, go ahead. 

12 DENNIS GABBIS : Are there any outstanding cases in 

13 particularly that you're working with or that you feel or 

14 your COfiDnittee feels that need to be addressed that have not 

IS been addressed by whichever mining or coal company or gas 

16 company? 

17 

18 

SHEILA McC'LANARAN : We have various . . . numerous 

individual cases and t hen gtoup cases, but I think as a 

19 who le ... the community as a whole bas tried to initially work 

20 with t he corporations, the companies that they're involved 

21 with . As I said, a lot o f tbis .. . education is a really big 

22 problem and the people ... initially when all of this happens, 

23 they really d on't know where t o go, who t o talk to, what the 

24 laws are, what their r i ghts are . They d o feel that they've 

25 been, you kn.ow, mistreated in some way, but through the 
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I process of j ust researching all of this and trying to educate 

2 ourselves, we ' ve tried to work with vari ous agen.cies and the 

3 c o rporat i ons . We • re working with Delegate Stump in various 

4 different areas and we hope that will alleviate some of the 

5 problems that we • re having or help steer us in a resolution 

6 to the problems. But as far as specific case.s, il that is 

7 what you're asking about, I don't think that, you know, it 

8 would be apprc~priate f o r me t o say anything . I mean, actual 

9 names or what • s going on or that type of thing . 

10 DENNIS GABBIS : No, I was just wondering il you had 

II like a specLEi c ... the people had a specific problem and they 

12 were enumerated, i.f there was ten { 10) or twelve (12) or 

13 fifteen (15) , whatever they are and basically, I guess, I • m 

14 just ... thls is a rhetorical question. I mean, if there • s 

15 things that need to be addressed or you feel that need to be 

16 addre.ssed, then if those are identified, and then of course, 

17 obviously we need to work on the other side to give them • .. to 

18 give this some balance, we have to give them the opportunity 

19 to come forward and see that ... because there • s always two 

20 •.• actually there's three sides of the story, as you know, 

21 his side , his s i de and then there's the truth . 

22 SHEILA McCLANAHAN : Right . 

2J DSNNIS GAR£HS: And then there • s somewhere in 

24 between . So, I, you know, I think maybe just as th.i.nldng out 

25 l oud here, maybe that would be way to .. . at least i.f there's 
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1 some very definite specific cases that are .. . that people like 

2 they've been wronged, then maybe that's something that could 

3 be worked on, you know, one by one to tak.e care of them and 

4 then, you know, the major grievances go away. 

S SHEILA. Hc<;LANAHAN : Well, there are ... there are 

6 specific cases of, or instances of people completely losing 

7 their water and it's . .. without actually having geologists or 

8 whatever specialist is needed to come in and study the areas, 

9 study the water, study the strat.a, all of that type of thing. 

10 We have people that are in areas where there's no longwall 

11 mining that have completely lost their water, their water 

12 supply, and the only activity that 's going on in that area is 

13 coa1bed methane development and production . So ... and tMs is 

14 not just one isolated case. We have several cases that are 

IS like that . So, who do we turn to basically to solve that 

16 problem. We ta.lked to the company, then we taliced to Mr. 

17 Fulmer's office, and then we tal.ked to DHMB, and then we 

18 talked to EPA and just to all the agencie.s that we can think 

19 of . So, collectively when we do that , the answer that ve 

20 come up with is no answer at all and so ... I •m not: sure if 

21 that answers your question or if that gives you an example . 

22 BILL HABRIS: What . .. I was just going to add to 

2J that . I know one of the first things you mentioned was, 

24 dest:ruction of personal property and I just wondered when Mr. 

25 Garbis said if there -.ras any one thing, i .s that the bulk of 
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1 the cases or ... I guess, the l o ss of water is very serious. 

2 That needs to be---. 

3 SHBII.A McCLANAHAN : The actual . •• the meat of the 

4 whole thing is the water loss and contamination and 

S degradation . And t hen too, the resource timber and that type 

6 o f thing , which I' m sure al l of you have either read---. 

7 BU.L BARRIS: Yeah, that we've beard that several 

8 times, yeah . 

9 SBEILA McCLANAHAN: ---or discussed it private1y or 

10 in a group or whatever. So, that is a problem and a lot of 

11 this does not fall under your j urisdicti on or you don't have 

12 any abili ty t o control that . But I'm ... me telling you that 

13 i s j ust t o let you know that these are the concerns that this 

14 gtoup has and this is what we • re worki.ng on . And even though 

IS they may not directly be related, they are indirectly re1ated 

16 and they are all associated with the one common problem, 

17 which is the coa lbed met hane d evelopment and that does fa11 

18 under your j u risdiction . So---. 

19 BENNY WAMPLER : Any o t her questions or convnents? 

20 DENNIS GARBIS : Yeah . 

21 BENNY HAMPT·fiR: Dennis . 

22 CENNIS GARBIS : The other members •• . of the other 

23 members o f the group here present, cou1d they identify 

24 themselves so we c an see who they are? 

25 SHSILA McCLANAHAN : Let me turn around and 
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I see . . . nope, they• re not. I • m the sole person. 

2 D5NHIS GA-~IS: I thought I've seen this gent~emen 

3 over here in the corner. I • ve seen him quite a bit here at 

4 some meetings. So, I just thought maybe be was one of these 

S individuals . 

6 SREILA f:lcCLANAHAH : No, they• re not . But if I co~d 

7 j ust say that, we do appreci ate what has been done thus far. 

8 I know Mr . Wampler has worked with several of our members on 

9 individ~ bases and also with us as a gtoup, and I know that 

10 there are studies going on right now concerning the 

II subsidence issues and a lot of things like in the Garden 

12 Creek area . Which, as I said, ~ this is kind of 

13 interrelated. It's ~ associated and we do appreciate ~ 

14 the he~p that you've given us thus far. And we just want you 

15 to know t hat we're here and if we can do anything that would 

16 help you all, we• re willing to do that and we wo~d ~ 

17 appreciate the same from you in that respect . Thank you for 

18 your time . 

19 BENNY WAMPLER : Thank you. Thank you very much. 

20 The next item on the Board • s agenda is that the Board w~ 

21 consider request for further bearings fi~ed by Penn Stuart on 

22 behalf of Hugh MacRae Land Trust and Garden Reality 

23 Corporation for doc:k.ets number VGOB 97/ 04/ 15-0576, VGOB 

24 97/04 / 15- 0577 and VGOB 97/04/15- 0578 . We'd ask the parti es 

2.5 that wish to address the Board in this matter to come forward 

14 



1 at this time . Mr . Mullins . 

2 

3 

4 

s withdraw. 

6 

7 

8 

9 

10 Mullins . 

TOM HtJLLINS : How are you today? 

BENNY WJ\MPI.f,R: Fine, thank you . 

TOM HtJLLINS : Penn Stuart had a con£1ict and had to 

MARK SWARTZ : I'm Mark swartz. 

TOM MQI.r.ms : You want us to enter our name- - - ? 

BEHNY HAMPLE& : Yes , please . 

TOM HtJLLINS : - --in the record? My name is Tom 

I'm with the law firm of Street, Street, Street, 

11 Scott & Bowman in Grundy, Virgi nia. I'm here today 

12 representing the Hugh MacRae Land Trust and Garden Reality. 

13 HARK SWARTZ : I'm Mark sva.rtz. I'm representing .•• I 

14 guess, Buchanan Production and Pocahontas Gas Partnership as 

15 well. 

16 BENNY HA"'Pl•ER : Good morning. I know you gentlemen 

17 have had correspondence back and forth and I guess maybe you 

18 can enlighten the Board on where we are--- . 

19 

20 

21 

TOM HtJLLINS : Sure. 

BEHNY WAMPLER : ---at this point . 

TQM MULLINS : Judge, there•s .• . of course, a lot of 

22 this went on before I got involved in the case, but there was 

23 an apparent agreement as to the distribution of escrowed 

24 funds and the Board entered an order consistent with that for 

25 the distribution of the escrow funds . Basic.ally, th.e Order 
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1 provided that the funds were to be split between, and I'm 

2 going to call the Hugh MacRae Trust, the Trust, and Garden 

3 Reality, Garden, between those two entities . And as part and 

4 parcel o f that Order, there vas a requirement on the Board in 

S paragraph six (6) of all the orders and there's multiple 

6 orders and I guess let me back up, I'm hoping that all these 

7 are consolidated and we're . .. we don't need to .. . I don't think 

8 the Board would want to hear all this information multiple 

9 times . So, if they're not all together, I'd ask that they be 

10 consolidated so we can deal with it all at once . 

1 1 

12 

13 

BENNY WAMpLF;R : For all six ( 6) on them? 

TOM HULI.INS : Yes, sir . 

BENNY HAMPLBR : Any objections? 

14 HARK SWARTZ : No . We had spoken aoout and it seems 

15 like a good idea . 

16 BgHNX WAHPLF;R : That would also ... I' 11 go ahead and 

17 call those now . 

18 TOM MtJLI, INS : All right, sir . 

19 BgHNX HAMPI·ER : Without objection. The other items 

20 are VGOB 97/05/20 ·0580, and VGOB 97/05/ 20- 0581, and VGOB 97-

21 05/20-0582 . 

22 TOM MULLINS: All right, sir . Basically . .. I mean, 

23 to cut to the chase and trying get to the nuts and bolts of 

24 t he problem is the accounting . How you ... bow the Trust and 

25 how Garden can determine, I guess, what's what. We have, and 
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1 I think the Board should have as part o f the administrative 

2 fi le, and if you d.on•t, I ' ve made copies of the information 

3 that • s been submitted by both the operator and by the escrow 

4 agent. The information. if you don't have i t, I have copies. 

S Does anybody need copies of the information? 

6 (NO AUDIBl-E RESPONSE.) 

7 (Tom Mullins distributes copies to the Board.) 

8 TOM MQJ,t ,ms : And as the Board can see, basically 

9 the info rmation is money in and money out. And I thi.nk as 

10 the Board can appreciate, there i s more information that 

11 would be require d for the trustees of the Trust and for the 

12 'i'ru.stees o f Garden Reality t o be able to determine what th.e 

13 money represents. In other words, what the volume of 

14 produc tion was? What the price for the gas was that was 

IS produced , when it was produced? All t .hat kind of information 

16 basn' t been provided . 

17 Now, I know from my discussions with Mr. Swartz 

18 that ... I believe that information was provided to the escrow 

19 agent at t he t ime of the deposit . I '11 let him advise the 

20 Bo ard to that, but basical ly what the Trust, and what Garden 

21 would like t o s ee i s the same kind of information that's 

22 p r ovide d t o royalty owners when they get their checks 

23 di rec t l y from t be operator, I mean as part and parcel of 

24 distri bution o f the royalties. and that • s information about 

25 the production, the period of production, the price paid by 
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I HCF or whatever the increment, whatever method they're paying 

2 for the gas , the vo lume of production, what deductions were 

3 made, you know, transportation charges , taxes, or whatever 

4 the deductions were, any adjustments made for whatever 

S reasons, to the fi gures from the beginnin.g to the end, I mean 

6 current. We need that kind of information on what the we.ll 

7 has done. And I don't know that there's any dispute about 

8 that. 

9 Also, from the escrow agent, we'd like to have ... 

10 and I'm n ot saying that they didn't do that in part, and 

II maybe the Board can look at that and see if they feel like 

12 they've completed it, but the date of the deposits from the 

13 escrow agent, the amount of the deposits that were made, what 

14 i nterest was earned, what date the interest was posted t o the 

IS account, the total amount deposited and what fees or 

16 deductio ns the esc r o.., agent made from those particular funds. 

17 And last , I guess, we'd be asking that if the Board 

18 were to entertain a request that some time period be given 

19 for that i nformatio n to be given to us . I don't know that 

20 there's ... I mean, from my perspective, it looks like that's 

21 the kind o f information that the Board would be wanting 

22 royalty owners to receive and shared with the roya~ty own.ers 

23 and with the Board . 

24 I have one of the uustees of the trust here with 

25 me today if the Board wants that formally introduced as 
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1 evidence. I don't know that it has to be. It's a1ready in 

2 the administrative file because it was filed by the patties . 

3 If you would like him to say that • s what they got and this is 

4 what they need, be will say that, but I just said it. 

5 BENNY WAMPLER : It's not necessary, I don't think, 

6 unless you don't . .. unless you don't do the- - -. 

7 TOM HUJ.I,INS : Not unless the Board thinks it's 

8 necessary . 

9 BENNY WAMPLER : It • s not necessary . Hr . Swartz . 

10 HA.q,K SWARTZ : Both of these parties have leases with 

II my c~ients, and those leases cover the payu;e.nt of royalties, 

12 i n s ome instances cover escrow and there are conflicts, cover 

13 deductions and so forth . Bugb MacRae is one of seventeen 

14 plaintiffs in a law sui t in Federal Court in Abingdon, which 

15 essentially is a complaint about deductions. Both of these 

16 lessors receive in the ordinary course, it's my 

17 understanding, of royalty statements on other wells that are 

18 at iss ue here. 

19 The nLsto ry of this collection of cases is that 

20 Garden and Hugh MacRae entered into an agreement to split 

21 funds that had been escrowed , you know, which is one of the 

22 things we were hoping people would to avoid litigation and 

23 facilitate the payment of th.e escrowed funds. Essentially, 

24 my c lients appeared at those bearings that were requesting an 

25 o rder from the Board to direct the escrow agent to pay money 

19 
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1 out, and we were just kind of monitoring to make sure what 

2 was happening because my clients, you know, are the 

3 applicants and Consol would be the operator of these units . 

4 And an order was entered and it directed Consol, the unit 

5 operator, to file an accounting, and it directed the bank to 

6 file an accounting . Quite frankly, we interpreted the 

7 direction to file an accounting as a request for us to tell 

8 you so that you could co ... pare what we thought the total 

9 funds .. . obviously, we couldn • t track interest because we 

10 weren' t investing the money, but what we th.ought the total 

11 funds that had bee.n paid in with regard to the units in 

12 question so you could compare that gross figure to what the 

13 escrow agent was telling you they had on hand, plus interest, 

14 so that you could make that comparison. And that's what we 

15 did . 

16 The infonnation that you can see that Mr . Mullins 

17 has given you this morning is pretty straight forward stuff 

18 c oming from my clients. Basically, there's an entry ... there 

19 are two of these spreadsheets that are similar . And 

20 basically, it trac ks . .. gives you the unit number, the first 

21 tvo on this particular page, the SLW-7 and 8 units are 

22 Pocahontas Gas partnership units, and the R-25 unit, I think, 

23 is a Buchanan Production unit . It gives the unit m, talks 

24 ••• identifies the tract that t .he money ha.s been escrowed with 

25 regard t o, gives you the board orders, co-owner, oil and gas 
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I owner, gives you their percentage of the escrow account, 

2 tells you when the payments are calculated through and th.en 

3 gives you a gross amount, which can be compared to the 

4 i nformatio n that the escrow agent was providing as an 

5 accounting . Toward the end ... well, these continue because I 

6 think we went back and gave a further accounting to a 

7 somewhat later date . But, you know, our impression at that 

8 point in time was you wanted a total figure so you could 

9 compare it to the escrow. And, you know, what we do in the 

10 ordinary course when we send money to the escrow agent is we 

II send them, you know, a pretty specific accounting of what 

12 happened, and the reason for the check. Here, to j ust give 

13 you two examples of a check and a back up information that 

14 gets sent to the escrow agent or a royalty owner in the 

15 o rdinary course. 

16 The purpose of these two examples is to show you, 

17 you know, what the escrow agent, and what royalty owners 

18 receive when royalty checks are cut. If you take th.e check 

19 for two thousand dollars ($2, 000), which bas more 

20 attachments ... I mean, they• re similar, and then turn to the 

21 back up, the first couple of columns are columns that are 

22 identification numbers with regard t o the accounts 

23 internally, but if you come over to the fourth column, it 

24 gives the unit number, B-19 is the unit . It gives the 

25 product ion month. So, you've got September of ' 97, October 

21 
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1 of '97 . It gives the gtoss MCF, the gross MMBTU, which is 

2 often how the price is calculated, the MMBTU price at the 

3 various points in time, the owner decimal, meaning the 

4 fraction that this particular owner bas in ownership interest 

S in the unit production, allocates the MCF to the owner, the 

6 MMBTU, states the transportation deduction, states the ta.Jt 

7 deduction and gives the net value after you've made those 

8 deductions, and then ultimately gets to a total which equals 

9 the amount of the checlc . The smaller che.clc, I mean it bas 

10 the same ltind of back up of the twenty-two dollar ($22) 

11 c.beck . Obviously, since there are less transactions there, 

12 but it's for OCtober of '97, pertai ns to unit R-25, has the 

13 same kind of information. And this information is ... you 

14 know, is sent ... and you' 11 notice that both of these 

IS checks ... one of the checks was a c tually made out to the Hugh 

16 MacRae Land Trust, the smaller check, and the prior check was 

17 made out t o the board's escrow agent, First Virginia, in care 

18 of thei r trust department . But I mean tbis is the ltind of 

19 information that royalty owners get, that the escrow agent 

20 gets, every time they get a check. 

21 So in terms of ... let • s go back a little bit again, 

22 whe.n these petitions were first filed, in the not.ice of 

23 hearing and the application, there was absolutely no 

24 indicat ion of what they were complaining about . So, I mean, 

2S we had no idea . 
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l Thls Board required Garden and Hugh MacRae to tell 

2 us in advance of the hearing and ve got a letter ... I got a 

3 letter and I assume you did, December 31st, from Mr. Mullins. 

4 the second pa-"<lgraph of which identi£ied the issue.s. It says, 

5 •The issues as I see them are the adequacy of the accounting 

6 and the information provided . The accountings do not provide 

7 any information concerning any deductio.ns/expenses . • Well, 

8 as you can see, that • s not true. I mean, the deductions are 

9 there . I mean, the detail is vhat this federal lawsuit is 

10 all about, but it says, you know, this is the value and this 

ll is what v e took off for transportation, this is what ve took 

12 off for taxes . It says, •They do not give an ability to 

13 correlate information with particular well or wells . • Well, 

14 the unit grid is ident.ified, so you know that thi.s pertains 

IS t o the pa.rticular unit, whether it's R- 25 or B- 1.9, and this 

16 is coming out of that unit. If there's one vell in the unit, 

17 you know it's one. If there's more than one well, it's th.e 

18 collection of that production . So basically, I guess what I 

19 am suggesting to you guys, and I'm pretty mu.ch done here, is 

20 when we were asked for an accounting, I guess it would have 

21 been last summer, becau.se we give this kind of information to 

22 our royalty owners and t .he escrow agent every time they get a 

23 check, it never occurred to us, you know, that ve needed to 

24 go back and photocopy all this stu.ff and rete.nder it. I 

25 assume this information is available at the bank . I mean , I 
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I don • t know if they• ve asked and been rebuffed, but I would 

2 hope that your esaow agent keeps the backup, you know, that 

3 they recei ve when they get the check, although 1 don't know. 

4 But when we were asked for an accounting, it never occurred 

5 to us that this was the kind of information that was bei.ng 

6 sought because we already provided it on a monthly basis when 

7 we cut the checks . That • s why we gave a gross number. 

8 When, you know. I found out from Mr . Hul line 

9 Dece.mber 31st that this was what they were looking for. I 

10 faxed him pretty quickly the longer example here so that he 

II would at least be aware of, you know. what I was going to be 

12 talking about today . So, you know, in conclusion, you know, 

13 I believe that we provide the standard type of accounting 

14 information that you would expect to see as a royalty owner 

15 in the o il and gas industry with regard to deductions. with 

16 regard t o the value , with regard to price, with regard to 

17 production duri ng a g i ven period o f time in t he ordinary 

18 course to the escrow agent and to our lessors . 

19 The argument that we really have with Bugb MacRae 

20 is flu.shed out pretty clearly in their litigation in Federal 

2 1 Court , and I just see this as, you know, an associated 

22 tactic . And what they're complaining about in the litigation 

23 is they t h i nk that the deductio.ns are too big, and they are 

24 alleging that we are deducting things that we're not supposed 

25 to be deducting. But ... and ultimately, we will get some kind 
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1 of decis ion in federal court vis a vis, them as le.ssors of 

2 ours in relation to that. But the information is provided, 

3 it's available . We feel like ve•ve done our j ob in that 

4 regard . 

s BENNY WAMpi,gR : Mr . Mullins. 

6 l'OM HIIJ.I .ms: First, Garden Realty is not a part of 

7 that fed.eral suit and Garden Reality vants that information 

8 for its ovn ability to determine vhat's going on. Yes, and 

9 by just vay of discussion, and I guess vhat we ca11 it back 

10 home a country report, I knov that federal suit has been 

11 filed, but it's got nothing to do with Garden Realty and I 

12 think that, in this instance, has nothing to do with this 

13 particular question. As I understand it, while the 

14 information has been provided to the escrov agent concerning 

IS these vella, it has not been provided to the royalty ovners 

16 for these wells. I thi nk it vas fUed part and partial with 

17 the delivery o f the check. Of course, our clients •.• my 

18 clients didn • t get the check. 

19 I think the issue is hov this Board vants to insure 

20 that this information gets to royalty ovners vben a •• . either 

21 a voluntary agreement or a resolution of the ovn.ersbip, 

22 confl icting issue in questio.n is had concerning a particular 

23 vell. The vay I see it, I don • t think it ought to be the 

24 royalty ovner' s burden to try to go and gather the 

2S i nformation . They ought to be provided the information. It 
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1 ought to be given to them as it would be with anybody else's 

2 ... I mean, if they're the owner of the well, they're the 

3 owner of the well. .. or the gas, excuse me, the royalty 

4 interest in the well and they ought to get the information, 

S and that's just the way I see i t. I don't think anybody is 

6 questioning or debatin.g the type of information . I think 

7 everybody is i n agreement as to the type of information . 

8 It's just the mechan~sm to get the information, if I'm 

9 reading everything correctly. 

10 BENNY HAMPLSR: Are you saying ... I don • t mean to 

11 interrupt you . 

TOM MID·I·INS : Sure. 12 

13 BENNY HAMPLE:R: Are you saying that the format that 

14 was just discussed is adequate so far as to detail? 

IS TOM MID·I.mS : Well, I ~nk it depends •.. every ••. and 

16 I agree with Mark, there's basic information that different 

17 companies report and different formats. I don't think 

18 there's any diopute about that . I mean, we have e:ramples 

19 here from Conoco, which is a little bit different format than 

20 that, but I think it's the same basic type of information . 

21 That • o what everybody is looking for, just some mechanism so 

22 you can relate back production, price, volume, deductions, 

23 time periodoz and on the escrow oide, the interest, when it 

24 was posted, what deductions were made . Not questi oning the 

25 amount of the deductions, that • s a separate issue for a 
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I separate fourtD if Carden chooses to do so in the future, and 

2 Bugb MacRae is doing it right nov. We just need a mechanism 

3 to get the information . We don• t care whether the operator 

4 

s 
6 

7 

8 

9 

10 

provides it to us . We don't care if the escrow agent 

provides it to us, but somebody ought to provide it to 

MAX r.swrs : Bow could a escrow agent supply it 

you unless be gets it from---? 

roM HtJI.I.rNS : He cannot. 

HAX r.swrs : ---the well operator? 

TOM MULLINS : He cannot. In this particular 

II instance- - - . 

12 MAX LEHIS : I didn't see bow they could. 

us. 

to 

13 TOM HtJI.I.rNS : In this particular instance, I believe 

14 that, based on Mark's presentation, that that bas happened iL. 

IS this case . Whether it happens in every case, I dan • t know. 

16 And the Board may want to consider that in its resolution of 

17 the issue because this issue may govern future disputes of 

18 this nature as to how . .. what mechanism to employ. 

19 

20 

21 

BILL HARRIS : Mr . Chairman? 

BERNY Wl!MPLER: Mr . Harris . 

Bn.r. BARRIS : I know we have an agreement with the 

22 escrow agents, the banks o r financial institutions. I don't 

23 have that i n front o f me, but is there normally a procedure 

24 where this is provided to the recipients of the ch.eclts? I 

2S know it's ... so there's no policy in that or regulation that 
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1 says they have to provide that . There obviously must be one 

2 for the companies to provide that to the escrow agent . 

3 Bf!NNY HAHPLRR : The companies have to provide that 

4 when they move money into the funds . 

S BU.t, fiARRIS: But the form, obviously, is different. 

6 That's what I' en hearing you a11 say . 

7 BENHY WAMfi.5R: I think the presumption was the 

8 companies would provi de this to the parties as well, and 

9 evidently that's not happened . 

10 BILL HABRIS : Hell, if tbere•s a gap in time, and I 

11 can see where that wou1d be. I mean, it may be three ye.ars 

12 down the way, so .. . I mean, I guess ... But what you're saying, 

13 the part i es will already be known at that time and it's just 

14 out o f a r o utine filing, or a routine-- - . 

IS BENNY HAMPLEB : Following Board order, the parties 

16 are known, you know, once we come in here. I mean, that 

17 doesn't prevent other parties from coming forward at some 

18 time, but that will always be subject to some order. 

19 BILl. HARRIS : I gueRS what I was asking---. 

20 BENNX WAMPLER: So you ' 11 have aU th.e parties 

21 identified. 

22 BILl. HARRIS : ---if tbe coupanie.s were to provide 

23 that to the parties, how ... wben they send the money to the 

24 bank, how d o they know at that time who e1se to send copies 

2S of that to? I guess that was my question . Would th.ey know 
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1 at that time? 

2 HARK SWARTZ : I guess accounting . . . I mean. is not 

3 set up to send people copies of checks. I mean, there are 

4 units where you might have to send fifty copies . 

5 BILL Hl\RRIS : Well, I don't know that it needs to be 

6 a copy of the check . 

7 HARK SWART:Z : But t .his is the check. I mean, when 

8 we generate a check, what I've given you i s what comes out of 

9 the computer . Okay . And we treat the bank as if it were a 

10 royalty owner . I mean, that • s the way it defaults. So 

11 they ... you know. if you compare the tva examples I gave you, 

12 one is a check made out to Hugh MacRae and one is made to the 

13 escrow agent, and they're pretty much the same, the details 

14 the same . So, when the computer systems generate a royalty 

15 check, they generate this kind o f detail, but you lcnow, it • s 

16 not set up to send ... you know, the programming . And I think, 

J 7 you know. to the extent. and I don • t know because I haven • t 

18 talked t o the escrow agent . They may have a file on every 

19 one of these units that has all of this deta~ in it that 

20 would be pretty easy for a claimant ... because the problem is 

21 you•re using the term royalty ovner, and you know, that's 

22 okay. but I mean. you know. we • ve got a bunch of . . . in some 

23 units you really have a lot of people who may or may not---. 

24 au.x. HARRIS : Oh , I understand . I understand the 

25 problem. 
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1 HARK SHARTZ: ---wind up, you know, with a piece of 

2 the money and, you know, I think that there's certain .. . we're 

3 providing the information on an o.ngoing basis. I mean, some 

4 of these units date back to '93, '95 . You know, as far as I 

5 know, and I • m not guessing or reaching here, we are providing 

6 this kind of informatio.n on an ongoing monthly basis to the 

7 escrow agent . Hopefully, and I think we need to find out, 

8 tb.ey are filing this in some kind of orderly fashion so that 

9 if the kind of question that is being asked today comes up, 

10 you know, there's a mechanism, you c.an go review the file or 

11 you can have copies made or whatever, which I don't think is 

12 an enormous burden. I would resist. however. ordering 

13 operators to send potentially large numbers of copies of this 

14 information, you know, when they've got a royalty system that 

15 is really not progra!!!!!led to accomplish this. I mean, as long 

16 as we've got some depository for this information, I would 

17 hope that would satisfy. 

18 BJI.I, HABRIS : I would not suggest that . I mean, 

19 that wasn• t my suggestion . I just wondered what the current 

20 state in this agreement is, number one, is this information 

21 retained by the escrow agent? And I don't know if it's in 

22 the agreement that would be retai.ned, but I don't know. 

23 TOM FllLMBR: Mr . Chairman, can I just interject 

24 something here ? 

2S BgNNY Hl\MPI•SR: Mr. Fulmer . 

30 



I TOH ftJU:IER : The escrow agent is a entity which bas 

2 been designated by the Board through a contract. They 

3 rec eive funds a ccording to the Board order . Now, they also 

4 recei ved that Board o rder and what comes i nto it . The 

S companies are those people who prov i de the money , or the 

6 operator who provides monies to them, provides them with the 

7 information, but you've got to realize that until such time 

8 it is determined who that money belongs to, these are dormant 

9 f ilea. They have no meaning until such time that it • s 

10 decided on who is goi ng to get th.e money . Then at that point 

II in time , you • re going to have to have the accounting to 

12 occur . This is a situation where the parties have agreed to 

13 disperse a certain percentage of it, but you have one account 

14 for one order. And we• re talking about several orders for 

IS which a party is part of that one o rder . It's not the whole 

16 o rder, it's part of that order. So they have a certain 

17 percentage . 

18 BII.t. HARRIS: Well, I guess my concern is, I think 

19 if I bad an interest in this and that's ... I don • t know if 

20 that 's the right word to use . If I were a claimant, then I 

21 would want to be able to track money from when it vas 

22 deposited ... from when it was deposited until I received it. 

23 Even before that, if it's generated ... if it's gen.erated, then 

24 I would like t o see ... vell, how much vas taken out. I mean 

25 just out of curiosity . And I don't know if I'm entitled to 
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1 that legally . 

2 MAX L5WlS : Yeah. 

3 HARK SWART'Z : Mr. Fulmer is giving you not ... let me 

4 teH you what I think he's trying to teH you, agai.n, in a 

S different way. These checks to the escrow agent coHect al 1 

6 funds pertaining to a given unit that needs to be escrowed, 

7 which reaHy may include people beyond .. . let's just take the 

8 larger check that went on our ... that went on B-19 . 

9 BILL BARRIS: Yeah. You're saying that could ... 

10 yeah . There may be fifty people that---. 

11 HARK SWARTZ: There may be people other than Garden, 

12 other than Hugh MacRae, that have an interest in that two 

13 thousand one hundred and twenty-three dollars ($2 ,123) . So 

14 there is, you know, the back up that we gave you all had some 

15 percentages that pertained ... what Mr. Mull.in.s passed out is, 

16 we verified the percentages of these people and we said of 

17 the money on band, this is the percentage that they have 

18 agreed to split . So it's reaHy ... the trus t depcutment is 

19 treated as a royalty owner for all funds that need to be 

20 escrowed regarding all tracts that may be in a given unit, so 

21 that the break out is even more complex. I mean there• s 

22 another step here. 

23 BII.L HABRIS: Oh, yeah, I understand. 

24 MARK SWARTZ : And that break out occurs by virtue of 

25 a Board order . In the Board orders that you guys e.nte.r baa 
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1 Exhibit B- 3 typically, and lists the percentages, the 

2 intere.st in the unit for each of the claimants and if they• re 

3 long wall panels, as we • ve seen that, there • s a further break 

4 out . So if you take the ... and then there's an Exhibit E, 

S which is the conflicting claims escrow which we typically 

6 give you, and if you take those Exhibits and the amount of 

7 the check , you can sit down and figure out, you know, what 

8 percentage is attributable of any given check to any given 

9 interest. I mean, you can do that, but you • re not going to 

10 get that. off of a royalty check. You're also going to have 

1 t . •• a royalty check would be payable to the esczow. You • re 

12 also going to have t.o go to the Board, which is part of the 

13 problem he.re . I m.ean, this is not. transparent., simple stuff 

14 for the average guy to walk over. I mean, you lcnow, I think 

15 it's not. rocket. science. I think we can explain it t.o 

16 people, but you have t.o correlate different. information to 

17 make it. work . 

18 

19 

20 

21 

BEh1fi WAHPI.fffi : Hr . Mullins . 

MAX t .fJUS : Let. me say something . 

BgNNY WAMPJ.Jffi : Go ahead, Hr . Lewis. 

MAX LEWIS: Whenever you get a check, or do you get 

22 an itemized statement saying how much your operation cost is, 

23 bow much your transportation costs? 

24 TOM MUJ.t .INS: These wells, we have not . These 

25 wells that. are pending, t.he issues before the Board, I guess, 
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1 today on the vells ve have, we have not . No, sir . I think 

2 there's tva issues that are out there right now that the 

3 Board has been talKing about . These particular wells are 

4 wells that an agreement bas been reached . Once an agreement 

5 bas been reached, I thi nk that there's a different standard 

6 that ought to be applied . Once an agreement as to the 

7 distribution of funds has been reached, or a resolution as to 

8 the cli.stribution of funds bas been reached, then I think the 

9 standard ought to be that either the operator or the escrov 

10 agent .. . again, we don't care which, ought to provide the 

11 information on the history of the veil. I think that ought 

12 t o be done. 

13 I vould be surprised i.f the only mechanism they had 

14 to ke ep track of these figures is in their royalty payment 

15 checKing system. I ' d say they have it i n a different format 

16 that vould be more readily available to be printed. That 

17 vou ld be my guess . 

18 MAX LEHIS : I doubt that . 

19 BILt. HARRIS : What do they need to print thi s 

20 stuff? 

21 TOM MULLINS : For this particular Kind of case, 

22 when the agreement is reached and the Board enters an order 

23 f o r the distri bution of funds- --. 

24 BILL HARRIS : Yo u're assuming that there's some 

25 mec hani s m i n law in place that requires them to retain it to 
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J be able to produce it . 

2 TOM MUU.INS: I t:hink prudent: business pract:ice 

3 would requ~re t:hem to retain it: because there's a stat:ut:e of 

4 limitations and possible lawsuit problems . I mean, t.hat:'s a 

5 separate issue . 

6 BILL HARRIS : Yeah. Because Mr. Swartz st:ated that 

7 he didn't know if they ret:ai ned this. I hope they do . Is 

8 this given to the banks. Is t:his on t:ape? Is it 

9 electronically, or is it- --? 

JO MARK SHABTZ : They get what you have. I mean, 

J1 they get a copy of what:' s sent: to the bank . 

12 TOM MUI.LINS : I'd be highly surprised if a mo:1th 

J3 aft:er the ch.eck is issued, they d.estroy their information 

14 concerning what: deductions were t:aken, what the volume was. 

IS I can't concede t:hat---. 

16 

17 

18 

19 happens? 

20 

21 

22 not to. 

23 

24 

25 

DENNIS GARBIS: I agree . 

MAX LEWIS : I'd say they---. 

BILl. HARRIS : Do th.ey microfilm these thj ngs or what 

MAX LEWIS : I would say they keep that h istory. 

DENNIS GARBIS : They've got to . They'd be fools 

BIJ,l, HARRIS : You say that: they do? 

TOM Mtn.LINS : They would have to keep--- . 

BILl. HARRIS : I don't know . 
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I TOM FlJLMER : You talking about. the bank or our 

2 escrow? 

3 BILL BARRIS : Yes . Once- - -. 

4 MAX. J,EWIS : Yeah, be • a t.allti.ng about. t.be company. 

S TOM FtJU:mR: I forgot. to te1l you about t.be esaov 

6 agent and what his job is, and he collects this information 

7 that i s submitted--- . 

8 

9 

MAX LEHIS : Yeah, we know that. 

TOM FtJU:mR: ---by the operator, and that's the 

10 information that's on f~e. 

11 BILL HARBIS: So be is directed to save that 

12 information, or is be directed---. 

13 IQM fJJLMER : It 's part of the f~e. 

14 BILL HARBIS : - --see, collecting and saving are two 

15 different things . I just wonder if - --. 

16 TOM EUUffiR : It ' s part of the file. Each . . each .. . 

17 there's an account set up . All the information that comes in 

18 on that account is then stored by the escrow agent . 

19 TOM MOI4·INS: Let me give you an example. There's 

20 a five (5) year statute of limitations on lawsuit. concerning 

21 written contracts, and if a payment is not made pursuant to a 

22 voluntary lease agreement. let' a just assume a voluntary 

23 lease agreement, you've got five (5) years to back up and sue 

24 on a payment made four (4 ) years and eleven (11) months ago . 

25 So, any prudent operator is going to keep those records at 
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I least for five (5) years and probably longer, because i.f 

2 there's continui.ng conduct, there's an argument that could be 

3 made that it could be even extended further. So, I think it 

4 would be almost unbelievable for any operator not to ma i ntain 

S those records . And i.f they don't, the Board ought to order 

6 them to maintain those records. 

7 tsARK SWARTZ: I guess my response to that is, I 

8 don't appreciate somebody coming in here, major leagu.e people 

9 with law firllls that can afford to hire law firllls, if they can 

10 afford to hire law firllls, with lawyers on the Bugh MacRae 

II Trust, when this order was entered in 1993, some of the 

12 o rders in 1995, suggesting that we have to go back and 

13 recalculate our records, especially when I believe .•• you 

14 know, when we are providing this information on a current 

IS basis . I mean, i.f the Board's esCJ:ow agent is not keeping 

16 this information, they need to keep it. I assume that they 

17 are from what I •m bearing fro:n Mr . Fulmer and from what I 

18 know about banks, I assw:ne .. . and trust departments, I assume 

19 they• re keeping it. I mean, if this information is available 

20 on a current basis a.s the checks are paid, and is available 

21 for inspection by people who have a reason to look at this 

22 information, that ought to satisfy this . And I don't think 

2J that, you know, we need to be sitting here three {3), four 

24 ( 4 ) • five ( 5) • six (6) years down the road suggesting that we 

2S need to go back, pay .. . you know, pay the additional computer 
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1 cost of retrieving all this from our data base. Yeah, it's 

2 in our data base . I mean, we have gas volumes in our data 

3 base going back years . We've got deduction volumes going 

4 back years, but you know, when we ' re generating this o.n a 

5 mo.nthly basis in the ordinary course of our business, sending 

6 it to somebody who, pre~1mably, is r~taining it, I don't 

7 think we need to be reinventing the wheel to get this 

8 information in these people's hands. I mean, i.f they come 

9 back here and say we've been to the escrow agent and they 

10 don't have any of thi.s, we've got a problem and we need to 

11 talk about it . I'm not suggesting that, you know, they're 

12 not entitled to information in some form. But, you know, 

13 until that happens, I'm not sure why we're here today . 

14 TOM MQLL!NS : Well, there's a Board Order and that's 

15 how we have to be able to get our money and that • s how we 

16 have to be able to get our accounting . This Board ordered an 

17 a c counting and that's what the orders say . And th.e question 

18 is, what is that accounting? I don't think there's any 

19 dispute as to what the contents of the accounting is to be. 

20 The question has come down, who is to provide the accounting, 

21 and that • s the separate issue . When you're talking about a 

22 predetermination, I guess an escrow account that nobody has 

23 reached an agreement on, the Board may want to treat that 

24 differently and have the .. . put some burdens upon the 

2S claimants. At that point, they are claimants as opposed to 
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1 royalty owners, put the burden on the claimants to look for 

2 that i nformation . They ought to be entit~ed to it if they 

3 look for it, but they may have to request it.. But on the 

4 other hand, once you've gone pa.st that and you are now, 

S eith.er by agreement or by court order, a royalty owner, then 

6 I think there• s a different set of standards that ought to 

7 apply . Now, whether this Board wants to order the owners to 

8 redo that information, whether that 's going to be owners o r 

9 not, with all the computer spreadsheets and ~l the 

10 accounting programs out there, I personally don't think it 

II would be that o.nerous . Whether this Board wants to do it 

12 that way for the history of the well, or order t.he esczow 

13 agent to retain these records and produce that to the then 

14 royalty owners at that time, that's up to the Board to 

IS determine. We just need, and would like to have, the 

16 information from somebody . 

17 BBNHX HAMPJ.Jm : Have you made any direct attempt to 

18 get it from the Board's escrow agent? 

19 IOM w.r.ms : The on ly thing that we have done .. . 

20 that I have d one . .. I can't represent what Penn Stuart did 

21 bec ause I wasn't involved in the case at t:hat. point: i n t:ime, 

22 but I don't: t:hink they did anything else either, was to file 

23 this request for hearing before the Board, for the Board to 

24 resolve t:he iosue . Again, we t:.hink t:.hat it ought to be part 

2S and parcel, o nce you become a royalty owner, you're entitled 
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I to the information. You ought not have to go every month and 

2 ask for it, or whatever the mechaniSlD might would be . 

3 BILL HARBIS: I need to be quiet, I guess. But I 

4 agree with you. I think you really . . . again, i.f I were a 

S royalty ... ! don't know . . . if I bad money due me, I would want 

6 to know the history of that . It just seems to me that once 

7 that is given to the ... and I • m not sure what the mechaniSlD 

8 would be, but once tbat is given to the escrow agent, i.f 

9 that's retained, the history of the money beyond that is 

10 interest, investments, whatever, and only the escrow agent 

II has that. So the esc tow agent, to me, the way I feel about 

12 it, would be the place that you would end up because you 

13 would have both the history of the money before the money got 

14 there and the history of the money after it got there, and I 

IS would think if you were a royalty owner, or due the money, 

16 that you would like that information . Whether it • s going to 

17 be useful and meaningful, I don't know, considering the 

18 number of people involved . 

19 TOM MQI.I.INS : Well, that's prior determination o.nce 

20 the royalty iosue has been decided. 

21 BIJ,J4 HARBIS : Is decided, yes . 

22 MARK SWARTZ : I'm sorry, but I really don't think 

23 that the Board needs to be, or wants to, or should make a 

24 d i st i nc tio n between the kind of information that claimants 

25 are entitled to and r oyalty owners are entitled to . I mean, 
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I I think that you need to have good accounting information, 

2 period, and it needs to be contemporaneously provided to the 

3 royalty owner ... to the escrow agent and the royalty ovners . 

4 I don't see that the rules of the game change nov when 

S somebody is now an owner as opposed to a claimant. I mean, 

6 the escrow agent needs to have this kind of information on an 

7 ongoing basis under all Board orders that it's holding funds, 

8 period, whether or not there is a resolution as to who owns 

9 it or who doesn't own it. I just don't draw any distin.ction 

10 at all , like Hr . Mullins . I don't think the rules change 

II when somebody is now identified as an owner . I think the 

12 i nformation needs to be there so that there is a paper trail 

13 for what the production was, what the deductions were, what 

14 the value was, and then beyond that, what was the investment, 

IS what vas the earnings. what were the costs that were deducted 

16 by the escrow agent, bring all that forward and I think it 

17 needo to be all in one place . I'm hoping .. . I'm hoping, fzom 

18 what we know about banks, that we can assume that's there . 

19 We need to find out for sure . 

20 MAX I.EWIS : I think that • s what really what you • re 

21 asking for, isn't it? 

22 TOM MIU·I. INS : There• s one other issue, what 

23 obligation and what reliability can we place upon the escrow 

24 agent to ma~ntain that fund. And what ... if the owner gives 

25 us information and the owner gives us wrong information, our 
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I cause of action is back against the owner ... or excuse me, the 

2 operator . I • m saying owner, I meant operator. But if the 

3 escrow agent gives us the wrong information, there• s a buffer 

4 in there. They may have misfiled it , they may have misplaced 

S it, there may be a problem. That's just the way I'm looking 

6 at it . The Board is free to do what it feels like is 

7 appropriate. 

8 BU.t, HARRIS: That goes back to my first question . I 

9 guess we had no agreement . 

I 0 BENNY HAMPLER: Hr . Garbis. 

II DENNIS GARBIS : Yeah, I've got a question. I'm back 

12 on first base over here . On the sheet, Mr. swartz, that you 

13 had given me over here . 

14 MARK SWARTZ: Yes . 

IS DENNIS GAftBIS : Is this BP-13, is this all for one 

16 well, or is this for a group of wells for one specific owner? 

17 I mean, t .bere• s groups of three over here, one, two, three, 

18 tour, five, six . Well, there's one, tvo ... two and a half 

19 pages . So, is tnis . . . this is for my own edification, it may 

20 o r may not have anything to do with this, but I'm leading 

21 somewhere, s o bear with me. Is this for one owner, o.ne 

22 spec ific well? Anybody? I don't know . 

2J MARK SWARTZ : Well, it's on.e unit . Okay. And I 

24 would have to look at tbe pooling application and the order 

25 on B- 19 to tell you bow many. I could tell from that how 
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I many owners were involved . I don ' t . . . I can't tell from this 

2 sheet . 

3 D6NNIS GARBIS : Doe.s this apply to one specific 

4 owner? In other words, I'm getting a check, I'm the owner of 

5 this over here . I'm getting a check for twenty-one, twenty-

6 three, eighty- two (2, 123 . 82) . 

7 

8 

9 

HARK SWARTZ : Oh, that one? 

DENNIS GAftBIS : Yeah . 

HARK SWARTZ: No. This is--- . 

10 DRNlilS GARBIS : The one you had . .. the first one, 

II that you have in your left hand . 

12 HARK SWARTZ: This is going to the Virginia Gas and 

13 Oil Board's escrow agent . 

14 

IS 

DgNNJS GAftBIS : Right . 

HARK SWARTZ: And it pertains to B-19 . Without the 

16 B- 19 Board order, I can't tell . That's how I would I find 

17 out how many---. 

18 DENNJS GARBIS : Bow many different . . . bow many 

19 different ... what percentages are . .. okay . 

20 

21 me ... I 

22 

23 here . 

24 

2S 

MABK SWARTZ : Or how many owners . You're asking 

c ould go to .•. that'a how I would find out. 

DENNIS GABBIS : Okay. Well, follow through over 

So basically, there's a column for gxosa MCF. 

HARK SWARTZ : Correct . That's a gxoss production. 

DENNIS GABBIS : And then we're talking about gross 
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I HBTU. 

2 

3 less . 

4 

5 decimal. 

6 whoever 

7 calking 

8 

9 

HARK SWARTZ : Right., which you• U not.ice i .s slight.ly 

DENNIS Gl\RBIS : Okay. And Chen t.he price, t.he cnme.r 

So, in ocher words , he doesn't. own very much, 

chis person just. happened co be . Then we st.art 

about. t.he owner in ot..ber words--- . 

BILL HARRIS : Well---. 

MARK SWARTZ: Bxcuse me . But I think you can cell 

10 from t.he owner decimal here that we may have multiple owners. 

11 DENNIS GARBIS : Right.. I'm looking at. that . Yeah. 

12 HARK SWARTZ : You '11 notice chat. the decimal is 

13 different.. So my guess is---. 

14 DENNIS Gl\RBIS: As it c hanges through t.he colu!!!Xl. 

15 MABK SWARTZ: Right. 

16 DENNIS Gl\RBIS : But. then where it starts talking 

17 about. owner MCF, I guess that • s j ust t.heir percentage. So if 

18 you cake chat. .0099485 o n line six (6) over there- -- . 

19 MARK SWARTZ : That's roughly ten (10) percent . 

20 You'll notice, it.'s roughly ten (10) percent. 

21 

22 

2J 

24 

25 volume. 

DENNIS GARBIS : So ..• yeah, that's ten (10) percent. 

MABK SWARTZ : Right. 

DEHNIS Gl\RBIS : Is that dollars? 

HARK SHARTZ : Yes . No, no, I'm sorry. That's 

44 



I 

2 

3 

DENNIS GABBIS : That's volume? 

HARK SWARTZ : That's gas volume . 

DENNIS GABBIS : Same thing with HB1U? 

4 HARK SWARTZ: Correct . 

S DENNIS GAR8IS : Now where i t get.s to transportation 

6 deduction--- . 

7 MARK SWARTZ: Right . 

8 DENNIS GAftBIS : Well, is that dollars, or what is 

9 that? 

10 MARK SWARTZ: That would be dollars and cents . · 

II DENNIS GABBIS: That's dollars and cents. And then 

12 the taxes . Now on this transpOrtation deduction, .is that a 

13 set percentage for every mo.nth? In other words, .if I were an 

14 owner. and I wanted to run t he numbers, which I lfte to run 

IS the numbers, would I find that number would be the same 

16 percen tage every month? 

I 7 MARK SWARtZ: In a year. yes . You mean the 

I 8 deduct ions? 

19 DENNIS GARBIS : Right. 

20 MARK SWARTZ : Now the tax deduction varies because 

21 it's driven by volume and price . 

22 DENNIS GABBIS : Production? 

23 MAX LEWIS : Right . 

24 HARK SWARTZ : It • s dri ven by volume and price. 

25 MAX J.RWIS I Right . 
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1 

2 

3 

HARK SWARTZ: It's a percentage. 

MAX l.EWIS : Yeah. 

HARK SWARTZ : So that would change. The 

4 transportatio.n deduction is set per KC .. . per HCF, but as the 

S volume •.. so that deductJ n itself---. 

6 MAX l.EWIS: Goes up and down . 

7 MARK SWARTZ: -- -Cardinal States deduction, would 

8 be the same for a year and the gathering would be the same 

9 for a year and would be adjusted, and it's applied to an KCF. 

10 MAX LEWIS : Yeah . 

11 MARK SWARTZ : So the deduction is a fixed dollars 

12 and cents number . As the HCF varies, it would change, but 

13 it's fixed for a year is my understanding . 

14 an.r. HARRIS : Is this because of yearly contracts? 

15 HARK SWARTZ : I think they look at it annually . 

16 DENNIS GAftBIS : Okay . Following through---. 

17 MARK SWARTZ: I'm not sure they've adjusted it 

18 annually, but they look at it annually. 

19 DENNIS GABBIS : Following through over here . And 

20 again, I'm on line six (6 ) , so it says over here the net 

21 value is two hundred and sixty-six (266) • •. I'm assuming 

22 that • s dollars . 

23 

24 

MARK SWARTZ : Correct . 

DENNIS GARBIS : Two hundred and sixty-six dollars 

25 a.nd eighteen cents ($266 . 18) . What is the gxoss number I 
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1 started with? I think this report is insufficient . If I 
., - were an owner, I would say your report • 

l.S no good because it. 

3 doesn't tell me where I start frcm. Where do I ... I'm 

4 subtracting two hundred and thirty-six dollars and eight 

S cents ($236 . 08) , fifteen dollars and fifty-four cents 

6 ($15 . 54 ) to get some number, two sixty-six (266). But what 

7 was the number . . . obviously, I could do t.be ... you know, 

8 subtraction/addition backwards, but I th ink it • s deficient in 

9 that I don't. have a number, a gtoss number, where I'm 

10 starting from. I mean, frcm my •• • if I were an owner, I'm 

11 looking at this, I would tell you, why are you making me go 

12 through this arithmetic exercise because I'm lazy . Do you 

13 understand what I • m saying? 

14 HARK SWARTZ: Uh-lmh . 

IS DENNIS GARBIS : So what. is the gtoss number? So, I 

16 mean ... I don • t. know if that. • s a question or has anything to 

17 do with it . As an own.er, I'm coming through there and I say 

18 what. was I entitled to as a . 0099 et cetera ownership? Why 

19 ... y ou know, what. am I entit.~ed to? What. are all the 

20 deductions? And then, what is my bottom line . So for this 

21 particular owner. he • s entiUed to two hundred and sixty-six 

22 dollars and eighteen cents ($266 . 18). But you see where ••• 

23 you see the--- . 

24 MAX r.swxs: Fifteen m.i.~lion eight hundred and 

25 twenty--- . 
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1 HARK SWARTZ : My assumption is that you would take 

2 the MMBTU and multiply it by t.be HMBTU price and that would 

3 give you the gtoss value. 

4 MAX I.f>WJS : Right . 

5 HARK SWARTZ: I mean, that ... you know. you 

6 can • t ... you • re saying you can • t p ick a number off there . I • m 

7 agreeing vith you, but I • m sayin.g you can pretty simply 

8 calculate that by that one multiplicati on . 

9 DgNHIS GARBIS: Again, as you said, it's not rocket 

10 scientist work . 

II HARK SWARTZ : Right . 

12 PENNIS GARBIS : But again, I think if you make i t so 

13 that one would be able to track it pretty easily. and 

14 particularly. I guess. in t.be case of an escrov agent, you 

IS have a vhole number of these. I mean it would •.• it just makes 

16 thi ngs a little b it clearer. And I think you•re . . . at least 

17 in my opinion , I t hink our job is to make sure that it is 

18 c~ear to t.be average person on the street. He gets t.be form 

19 over here and he can look at it . . . obviously .. . it might tak.e 

20 t.be form of this one over here vbere ve ~y have two lines 

21 so I could be able to see that I got a check for tventy-tvo 

22 dollars and sixty cents ($22. 60). but vhen you run through 

23 the numbers ... see. because you got ... and what re~y stuck 

24 out in my mind, you knov, I'm looking at owner MCF and you•re 

25 ta~g about volume, volume, and t.ben all of a sudden I 
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1 switch to dollars and I get twenty-two dollars and sixty 

2 cents ($22. 60 ) . I think that needs to be put in there and 

3 make it clearer . Now o.ne could say, I don't have enough r00::1 

4 on my spreadsheet, but you know, you go into EX.cel or Access, 

S or something like that, you could make the ... you could make 

6 it work, I 'm sure ... if you • ve got somebody there that • s smart 

7 on a computer. I mean, from my standpoint, I think your form 

8 is deficient, or someone' s form, your owner• s form, your 

9 client's form, somebody' s form is deficient. Just to make 

10 it, again, more clearer . And I don't know i.f that's the 

11 question o r part of where you're going with that . But again, 

12 any other deductions, that • s always been in my mind how tbi s 

13 thing progressed. If I were an owner, that's what I would 

14 want to know, and I'd be pretty adamant about it. 

15 MABK SWARTZ : The deduction numbers are reported on 

16 here, and to the extent that owners want further back up, 

17 believe me, we've bad plenty of discussions with that over 

18 many years . And I think ... I think the point of a royalty 

19 statement is to set forth in writing the outline of what 

20 you've done. In other words, what did you produce, what did 

21 you sell it for, what did you take off the t op and what's the 

22 royalty . And to give people the basic information so that 

23 they can say I don' t li.ke a transpo.rtation deduction of that 

24 size . You need to defend it further so they can ask a 

2S question . I don't have a problem with that. And believe me, 
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l we get. enough of those questions . I can• t. argue with you 

2 t.bat you need to do a mult. i p U.c.a tion here to get a gross 

3 starting value. 

4 DENNIS GABBIS: Sure, as a courtesy . As a courtesy 

S to your clients. 

6 MARK SWARTZ : I think these royalty statements do 

7 the basic ... s end the basic informat ion out there, this is 

8 where we s tarted, you know, we repon volumes to Mr. Fulmer's 

9 office as well . There are some cross checks here, you know. 

10 we've got charts . You know, there• s a lot of back up 

ll information here. But you• re coming full circle. I mean, 

12 the escrow agent retains this kind of information f o r each 

13 Board order. my view would be that there is a history 

14 available to claimants and owners. If the Board • s esc: ow 

if 

IS agent doesn' t do t .bat, I think we need to make sure that they 

16 do . 

17 BgNNY WAMPLER: Other question or CC*"nents fxom 

18 members of the Board? 

19 TOM MULLINS : The o nly thing about this, I guess, 

20 example submitted ... I'm not. representing myself as a 

21 sophisticated account.a.nt, because I'm not. I'm a lawyer, I'm 

22 not an accountant, but what are the numbers 904, 906, and 919 

23 mean . I mean, I don' t know vbat that code represents. And 

24 it. may be just. s omething that I • m ignorant of, but I just 

25 don • t know . 
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1 MARK SWARTZ: Well, if you bad a.sked me before 

2 today, I bet I could teU you . And the other thing that 

3 happens with this, which we don't have in front of us, 

4 royalty owners periodically get a booklet or a brochure with 

5 regard to their royalty statements , which I didn't bri.ng 

6 today, but I know that and I know these companies send it to 

7 them, with regard to what these codes are, what they mean and 

8 what the components are . Now whether or not those 

9 explanations would have the codes that, you know, Tom is 

10 asking about, I don't know. But I do know that just in terms 

11 of royalty owner relations, my clients send that infomtion 

12 periodically with royalty checks . 

13 TOM HULL INS : But that • s for a royalty owner . 

14 MARK SWARTZ: Well, it would go to the bank, too . 

15 TOM MJn,I,INS : But now we• re one step removed. We're 

16 back from the bank . Conoco ... I mean, this is rea1ly not 

17 befo re the Board, but if you want to look at an eYample of 

18 their r oyalty s tatement, it's different, and it has explained 

19 all that information down here . It • s got the gtoss value on 

20 it that you were talking about . Aga.in, what I'm interested 

21 in is getting this information for these wells to my clients . 

22 BENNX WAMPLER : You're say'ing i t's different. Is it 

23 differe nt being better i n your mind? 

24 TOM MJD..I,INS : In my mind it is . I'll be • •• I mean, 1 

25 didn • t make copies. This is j ust something that one of my 
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I clients gave me. This is a Garden Reality statement, and I 

2 only have one copy. 

3 BU.J, HARRIS : Mr . Chairman, let me just make a 

4 comment . We've kind of gone, I think--- . 

5 TOM MtD·Lms: Full circle. 

6 Bn.x. HARRIS : Well, yeah . But we're . . . it scnmds 

7 like we • re bashing forms here and I • m not sure that • s what 

8 the intent was . But I think the real question is, you knov, 

9 should ... and I don• t know that we can answer it as a Board. 

10 I • m not sure what our powers are, but should this information 

II be supplied, and I think it should, but what form it should 

12 take, I don't know. Who provides it, I don't know . I mean, 

13 I can suggest, but I'm not ... I mean, I'm just one person. 

14 But about the only thing about the information provided on, 

15 you know, without you having to sit down and calculate the 

16 totals yourself, about the only thing I think we could do at 

17 this point is make suggestions to the companies as to the 

18 kind of information. I mean, you kn.ow, we didn't ... I don't 

19 know up fro.nt when companies first start sending this 

20 information t o the escrow agent, I • m sure that there was an 

21 accounting . I don't know how that was defined and I'm sure 

22 that companies ... I would like to think that companies do the 

23 best they c an to be in compliance with that, so they're 

24 providing information that • s asked for . I don • t know what 

2S we • ve ask.ed for. 
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I TOM MJU.I.INS : The only ot.her problem with letting 

2 the escrow agent provide us, j ust Xerox these, as you can see 

3 from this example, there ' s m1ltiple claimants . Is there a 

4 way to relate all this back t o the agreement, or to the order 

S that • s entered by the Court? Who can do that? I den' t think 

6 the escrow agent can do that . I think the only people •.• and 

7 t .he company is going to have to ... the operator is going to 

8 have to do that for future payments anyway . That • s somet:hing 

9 ... that • s a hoop that they are going to have to go through . 

10 BENNY WAMPLER : You know, I think ... I just think the 

II Board to the point that we • re asked to disburse a check for 

12 whatever, twenty-two dollars and thirty-six cents ($22 . 36), 

13 just to keep i t simple, and say that the Board has 

14 asked ... this twenty-two dollars and sixty c ent ($22.60) 

IS example here, is asked to . . . we have an agreement of the 

16 parties and ask to disburse that . I don't envision the Board 

17 making that disbursement based on the bank records without a 

18 certification from the operator that they are in fact in 

19 agreement with that . I also ... and having said that, I a1so 

20 don • t know whether or not any claimant c an walk i nto the 

21 escrow agent and ask to see all the records pe.rtaini.ng to 

22 that c laimant, and be able to get them . I don't know that 

23 they can show them in that format . In fact, I would presume, 

24 without c hecking, and we will check, that they could not shov 

25 them, because they would .. . i n order to do that, they would 
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1 have to show them, you lcnow, every .. . just the file. And I 

2 don't think they could show them the file. Maybe they could, 

3 I don't know . But I'm typically not used to having access to 

4 everybody else's financial information, and I don't believe 

S in this case that someone off the street can wa1k in ... and 

6 I'm not downing, I'm just saying some claimant could wa1k in 

7 and have access to, and be able to conduct these 

8 calculations. 

9 BD.r. HARRIS: The only way I could see thj s would 

10 work is there • s just some master ... since everybody is on the 

11 Internet now , some ma.ster accounting schedule that • s up there 

12 and all of this is just uploaded fzom the companjes, and the 

13 banks take it off, and it's always on line and it's always 

14 available, you use your code, get in and find it out for 

IS those particular ones . I don • t know, unless there • s a COI!DoiOn 

16 accounting--- . 

17 TOM MYl•I.INS : I think there is something CO!!i!UOn. 

18 Once the order is entered, the monies won • t be going to the 

19 escrow agent again . The operator has to start making those 

20 distributions . He's got to enter all that into his system. 

21 I don't think it would be much of a calculation at all to 

22 have that formula apply to the prior numbers to give you an 

23 accounting of what you've j ust got from the escrow agent, and 

24 then from then on you'll get the regular statement. But we 

25 need the information in a useable form . And I think once 
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• 

I ve• re determined to be the owner of the royalty, either by 

2 agreement or by order, we're entitled to it. 

3 BII.L HARBIS : That's beyond where I vas, getting . .. 

4 j uot going to the bank and saying, okay, the money you're 

S ho lding , the escrow agent -- - . 

6 TQM MQLLINS : That's a claimant . 

7 

8 

9 

BIJ,J, HARRIS : ---goes to u.s . 

TOM MQLLIRS : That's right. 

BILL HARBIS: And then a£ter that, where production 

10 is still being done, then the company--- . 

II MAX I.EWIS: There • s no way that you can go into the 

12 escrow agent and get the history of the well . You have to 

13 get that from the operator . 

14 BENNY HAMPLEB: You may be able to go in and 

IS c alculate it if you had access to all t.he in£ormation, but I 

16 d on • t know that you could get access to all t.he information . 

17 

18 

MAX t.EWIS : Yo u couldn • t get the history . No. 

P&NNIS GA&BIS: Where•s t.he question? Where•s the 

19 queotion? We kind of went around in circles here. I kind of 

20 l ost track . 

21 TQM MJD.I.INS : My question, I guess, is the s ame. 

22 Fo r these wells, we would like to have, for the Hugh MacRae 

23 Trust and for Garden Realty, the history of the vel~ and the 

24 royalty attributable to them pursuant to the Board order with 

2S all the information that we've discussed, with ~1 the 
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I deduc tion information, the volume information, period 

2 information . 

3 BILL HARRIS : Essentially this? 

4 TOM MUJ.t.INS : Essentially that as long as it's in .. . 

S yes, essentially that, or the Conoco format . I personally 

6 think that • s a better format, but let • s not argue about 

7 formats . 

8 

9 

BILL HARBIS : Yeah, because I'm saying that's- --. 

TOM MtlLLINS : As long as the information is there. 

10 whether they have to do a mathematical function for it--- . 

II HARK SWARIZ: Just see if you c.an compare what • s 

12 going on here, if you look toward the end of the packet that 

13 Tom Mullins gave you this morning, there is a Bugh 

14 Mac Rae/Gorden Reuity form that looks kind of like t .his and 

IS it haD SLW- 7, tract lOA and it shows a hundred and f o rty-

16 eight thoWJand (148, 000) total paid into the escrow agent. 

17 And i f you look at the ... at a couple of pages later, and look 

18 for the same Board order, the old 185 order, you'll show the 

19 escrow agent reporting that it has a hundred and fifty 

20 thousand four hundred dollars ($150, 400}. You know, so at 

21 least you • rc looking at those numbers and you• re saying to 

22 yourself, well, the escrow agent must have invested this and 

23 done something . So, I mean these numbers do relate, and what 

24 we've been talking about today is if the check information is 

2S retained by the escrow agent, you can then compare that to 
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I the total paid in, if you wanted to try to recreate that 

2 number, that one hundred and forty-eight thousand (148,000) 

3 that the operator bas provided. You then have t.be detail 

4 f"rom the .bank wi th regard to what the earnings and costs, you 

S know, attributable to this account were, so you know what the 

6 earnings component was . And then from t.be Board order, you 

7 have the decimal that relates to this particular claimant, 

8 which is reported, you know, here, and you can figure that 

9 out . Nov, admittedly some math here, but I don't know ••• you 

10 know when you've got--- . 

II an.t. HARRIS: Whose responsibUity is it to do that, 

12 I wonder? And I guess that • s the question, too, if you were 

13 ••• if you were an ovner, claimant, or successful claimant and 

14 vent in, does tile escrow agent do this? We don't have the 

IS history of! this to even- -- . 

16 MARK SHARIZ: Well, we've done it, you know, they 

17 just don't like the way we've done it . I mean, ve have said 

18 t o yo u - -- . 

19 DgNNIS GABBIS : I thin)( be's looking for more 

20 detail, is that from my understanding what you were saying? 

21 MARK SWART.Z 1 Right, but ve have said to you guys, 

22 their percentage of whatever funds are on band is 4.829 

23 percent i n SLW- 7 . And this is what we paid in and you need 

24 to . . . you either then gross that up with the earnings. I 

25 mean, ve have done this . Nov they ' re saying, you know, ve 
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I need to do ... we need to hold their band, we need to do this, 

2 we need to do that . But I mean, we have stepped up to the 

3 plate and said this is the number . 

4 TOM MtU·t.INS : A couple of issues. First, again, as 

S I said at the beginning, this may impact future Board orders. 

6 It 's one thing when you're dealing with a trust . As Mr. 

7 Swartz said, they can hire lawyers . There would be people 

8 who can' t and you' re going to be asking them to do ... go back 

9 to the Board order, go back to the in£ ormation supplied in 

10 the accounting or the check that vas deposited with the Board 

II order with a different claimants broken out and then go back 

12 to his other statement and do all that math and come out with 

13 your figure. I don't think that's realistic for a lot of the 

14 royalty owners if that's part of the Board's consideration. 

IS Nlllllber two, it's a lot of trouble for anybody to 

16 do, no matter bow sophisticated you are . The in£ormation in 

17 my opinion is available. They keep it. Any prud.ent business 

18 operator would keep it. It's not ... i t's not rocket science. 

19 It's on some kind of data base . They can recreate it . They 

20 don't want to recreate it. They don't want that trouble. 

21 They don• t want that burden . But now you're dealing with 

22 somebody whose status has changed from a claimant to a 

2J royalty owner in this situation and that's what I'm here 

24 representing today . I think they are entitled to that and 

25 the Board ought insure that they get it. 
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• 

1 Again, if the Board wants to impos e that duty upon 

2 the royalty, excuse me, on the escrow agent to maintain these 

3 kind of records and become that ... to do that type of 

4 acc ounting, that's up t o the Bo ard . I thi nk the owners 

S already g o t it. 

6 an.r. BARRIS: Don • t l ook at me . I don • t have any 

7 answers. 

8 MAX LSWIS : We ' re talking alx!ut the operators- -- . 

9 BIJ,I, BARRIS : I don't kno w. I agree the 

10 information ought to be there . I'm not sure who should be 

11 responsible for keeping track o f everything and I know you • re 

12 sayin.g that the---. 

13 MAX LEWJS: Operator . 

14 BILL HARRIS : ---operator would have that. I don't 

1 S know what t heir mec hanism is ... I don • t know. But at some 

16 poi nt if t his ... once the royalty owners are ident.ified, then 

17 money goes t o them and checks go them and this 

18 informat ion --- . 

19 

20 

21 

MARK SWARTZ : Its already happened here--- . 

BU.I. HARBIS : ---okay, so this. 

HARK SWARTZ : -- -1 mean, this Board order required 

22 us as o f a dat e t o payi ng t hem. One of these checks is an R-

23 25 che c k that ve' ve paid . .. we're paying to them. 

24 MB. BARRIS : Right . And---. 

2S MARK SWARTZ : So, ve stopped escrowing the funds. 
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1 We're sending them the money. They're are getting this kind 

2 of detail . 

3 

4 

BILl. HARRIS : Right . Okay . 

HARK SWARI:Z : That happens just automatically . 

5 Whe.n they become the roycUty owner for that decimal and it 

6 gets paid to them, they get the backup we • re looking at and I 

7 gave you an example of what • s happened. 

8 BIJ.t, BARRIS: And what you • U need in the interim 

9 is the problem. 

10 TOM MID·I·INS : Correct, that's the question . F:r:om 

11 the time the esc:r:ow started to the time the escrow ends, 

12 based on the Board order . 

13 Bgmrt WAMpi.&& : They're trying to arri. ve .. have the 

14 detailed information that would provide the backup to a1low 

15 them to arrive at an agreement among parties of what the 

16 check . . . what the check we should order to be paid out. 

I 7 TOM MQLLINS : Correct • 

18 Bgmrt HAMPI.f\R : See, that money is sti..ll in escrow. 

19 DgNNIS GARBIS: Excuse me . 

20 Bgmrt WJ\MPI.BR : They're still a claimant as far as 

21 the Board is concerned. 

22 BIJ,J, HARRIS: Oh-hub, yeah. 

23 Bgmrt HAMPI.BR : Dennis . 

24 DEHN]S GARBIS : Well, at least from my opinion ••. I 

25 mean, I run a business and I know frequently that I have 
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1 requests that go back that go back three (3) and four (4). 

2 five (5 ) . six (6), seven (7), eight (8) years and I keep my 

3 records back tHl 1981 and any business .. • anybody who is in 

4 business who doesn't is wrong. I mean. if you are in 

5 business today. with the government attitude and everything. 

6 if you aren't keeping your records. I mean, you're 

7 . ' eak Just .. . you re w . You're exposing yourself unnecessarily 

8 as far as I'm concerned . But I mean. I. . . you know. I think 

9 my perspective. the one that I'm looking at. I guess I'm 

10 ready to make a motion. but I think the flow of information, 

11 the openness that's required for ... looking at. as Mr. Mull ins 

12 says. for a small man coming after you who might not be as 

13 sophisticated as others to be able to look at something and 

14 bave everything out there in front of them, I think 

15 that's . .. I think that's paramount . I think we need to make 

16 sure that for every person that has ... even if it's a one 

17 millionth of a part owner and as a royalty owner. that 

18 statement needs to be as clear as possible and that 

19 information needs to be available to them. and I think that's 

20 j ust a part of doing business . so. basically I agz:ee with 

21 Mr. Mullins. I think that he needs to ••• I guess I'm maki.ng a 

22 motion to that effect. that he be granted what he would like 

23 t o have . 

24 

25 

BIJ.t, HARRIS : Who gives the informatio.n? 

MAX LSWIS : The operators. 
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2 

DSNNIS GABBIS: It's got to come from the operator. 

BILt. HABRIS : There ' s a gap in there . So, that has 

3 to come from ... see, I think that was the---. 

4 DENNIS GABBIS: Ultimately, tbe operator . Tbe 

S operator has to ... he bas that information . The operator bas 

6 to have it . I mean, this is also kind of a straw, I can get 

7 beaten down on this . But I mean, if a lot of the stuff is a 

8 matter of public record, isn't it also available under th.e 

9 Freedom of Information Act? 

10 

II 

12 

13 

BILL HABRIS : Now, does that cover that? 

MAX L5WIS : I doubt it does. 

DENNIS GABBIS: I don't lcnov . I mean--- . 

MAX t.SHIS : I don't think it would be . I think it 

14 would be to the operators, but I meant the royalty, but other 

IS than that I don't think--- . 

16 DENNIS GARS IS: Ultimately, tbe operator bas 

17 t o ... thDt'o a part of doing business, the operator has to---. 

18 MAX t.SHIS : I don't think it would be public 

19 information to everybody. 

20 HARK SWART~: Why wouldn 1 t it be? I would think it 

21 would be public information. 

22 MAX LSWIS: I wouldn 1 t. 

23 Bip. HARRIS: The production of the veil probably 

24 .•. we 11 , I don 1 t kn.ow. 

2S TOH HtU·r.ms : Tbe volumes may be as reported, but 
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1 not any of the other charges or anything else. 

2 BBNHX HAMPLHR : Anything reported in Hr . Fulmer's 

3 office is clearly--- . 

4 HABK SWARTZ : Well , the escrow agent , I would 

5 ~. would be a matter of public record . 

6 HAX t .5WIS : No, not SOUle of that. 

7 BBNHY WAMPI.BR: I don't know about that. I would 

8 not think that to be the case, but I don • t know that . 

9 

10 

MAX L5WIS : I wouldn't--- . 

TOM HtD•I.INS : There are banking regulations . .. there 

II are all kl.nds of--- . 

12 agma WAMPLER : I 'd say the banking rules and 

13 regulations would take precedent over the---. 

14 MARK SHART,Z : Yeah, but you're the owner of that 

15 account . At least for the . .. you know, the Estate is . So, I 

16 would think that--- . 

17 BgNNY Wl\MPLER : We' ll look into that . I don • t ... 

18 again, I juot can't answer that. I just don't think that---. 

19 MJ\X r.oos : I wouldn't either . 

20 BENNY HAMPLBR: ---that is a (inaudible) type of 

21 information . 

22 

23 

24 

25 

MARK SWARTZ: I don' t know. 

BENNX WAMPLER : I don ' t know either . 

DENNIS GABBIS : Tom bas something to say there. 

MAX x.gwis : I wouldn • t think so. 
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1 TOM FULMER : Mr. Chairman, I just want to mention 

2 here and I know it's been goin.g back and forth . In regards 

3 to the escrow agent, I'm bearing things now that the escrow 

4 agent should be doing. Well, the Board order requj.res monies 

S to be deposited with the escrow agent. It doesn't say 

6 deducts, taxes , all that information . It doesn't say that . 

7 The operator sends it in . If you ... if the Board members a1so 

8 rememb-.r that within the Board order it states what th.e lease 

9 would requi.re to be done . The conditions of the lease and 

10 that . .. all of that is spelled out in that Board order . So, 

11 if you • re asking the escrow agent, do they need to keep track 

12 of accounting the deduct and then you • re going into a 

13 different arena than what the escrow agent i s normally used 

14 for under t .he escrow contract that we have with them. 

15 MAX r.gwxs : He • s not asking for that . He • s asking 

16 for the operators to do it. 

17 DENH'IS GABBIS : Yeah, the operator. I think that •s 

18 my motion . 

19 BENNY WAHPI.ER : I have a motion . Do we have a 

20 second? 

21 

22 

MAX: r.gwxs : I second it . 

BENNY HAMPI.ER : Motion is seconded . Any further 

2.3 discussion? 

24 BILL HARRIS : Can we bear their motion again? Just 

25 that he be give.n that information or what? 
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1 

2 

DENNIS GARBIS: COrrect, from the operator . 

HARK SWABTZ: Now, are you ta1king about copies of 

3 what I've given you this morning? I mean, if that's wbat 

4 you're doing . . . the most cost effective thing for us might to 

S be to go to the escrow agent and copy their file . I mean, is 

6 tbat . . . I need to have SOllie feeling for wbat we're being asked 

7 to provide. 

8 

9 

10 

ll 

12 

l3 

14 

provide 

ReaHty 

DENNIS GABBIS : I think what you're being asked to 

i s the historical data- -- . 

TOM MULLINS : AppHcable to us . 

DENNIS GARBIS: ---that'S applicable to Garden 

and MacRae and--- . 

TOM MULLINS : Based upon our interest . 

DENNIS GARBIS: ---how far ••• going back to the 

IS inception? 

16 TOM MUJ.I.INS : Going back to the initial deposit 

17 until the time that the escrow account closed. I mean, 

18 duri ng that period . 

19 

20 

PENNIS GABBIS: I don't think that's unreasonable. 

HARK SWARTZ : Well, we've already provided a • . . I 

21 can •t ... I ' m not going to be arguing, you know, motion . 

22 

23 

24 

25 

BENNY Hl\MPLSR : Any further discussion? 

(No audible response.) 

BENNY ifAMPI.BR : All in favor signify be saying yes. 

(All signHy by yes.) 
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2 

BBNNX HAMPLRR: Opposed, say no . 

(No audible response .) 

3 BENNX WJ\MPLER: You have unanimous approval. We •11 

4 take a five (5 ) minute break . 

S (OFF RECORD - BREAK) 

6 BENNX HAMPLER : The next item on the agenda the 

7 Board will consider a petition from Buchanan Production 

8 Company f o r poolin.g coa~bed methane unit identified as S-17 

9 an Oakwood Coalbed Methane Gas Bi~l . Tllls is docket number 

10 VGOB 98/ 01/ 20-0617. We'd ask the parties that wi.sb to 

11 address the Board in this matter to come forward at this time 

12 and identify yourself, please . 

13 JIM KIS2R : Mr. Chairman, il I might, with 

14 permission of Mr . Swartz who has items number three (3) and 

IS f o ur (4 ) , I ' m Jim Riser here on behalf of Columbia Natural 

16 Resources . We had a . .. we had filed a petition for a location 

17 exception as matter number five (5) today. And due to the 

18 oeriouo illneos within the family of one our witnesses who 

19 io ... becauoe of that illness was unable to be here today to 

20 testify , we would ask that VGOB docket number 98/01/20-0618, 

21 be continued until the February hearing. 

22 B2NNY HAHPLEft : Anyone here today in the audience 

23 that came to testify in this case? 

24 (No audible response . ) 

2S Bgmrt tiAMpl•Eft : Any objection from the Board to 
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I cont i nuation? 

2 

3 

4 

5 

MAX r.EWI s : No. 

BENNY WAMPLER: The matter will be continued . 

JIM KIS5R : Thank you . 

BENNY WAMP'·ER: Thank you . Hr. Swartz, your case 

6 has been called. 

7 MARK SWARTZ: Which one is this? 

8 BENNY WAMPLER : You're duly recognized. 0617. 

9 Item number three (3) on the docket, S-17 . 

10 MARK SWARTZ : Okay. I •m Mark Swartz appearing for 

II Buchanan Production Company and Lea Arrington is here with me 

12 as well . This unit, the s-~7 unit, is ... it may be the first 

13 Beatrice seal gob unit that we've been here with. If you'll 

14 look at the ... what would be the last page of the application, 

15 you all may recall that ... that you created a previsional 

16 sealed g ob unit in the Beatrice Mine and allowed three 

17 hundred and fifty thousand ( 350,000) HCF of production per 

18 eighty (80 ) acre unit . I'm not sure whe n this ... when that 

19 o rder wao entered, but it was , you know, fairly recently, and 

20 essentially what we're here on is a pooling for one of the 

21 units within the Beatrice Sealed Gob Unit. So, it's a little 

22 different than what we typically see, but it tra cks that 

2J sealed g ob situation. Lea, you want to be sworn . 

24 

2S 
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I t .ESLIB K. ARRIJWXUli ' 
? - having been duly sworn, was examined and testified as 

3 follows: 

4 DXRECT BXAMINATION 

5 OOESTIONS BY MR. SWARTZ : 

6 Q. Want to state your name for us, please? 

7 A. Leslie K. Arrington . 

8 Q. Who do you work for? 

9 A. Consol. 

10 Q. Did you draft the Notice of Hearing And sign 

II the Notice of Hearing and the application with regard to the 

12 pooling hearing that we • re here on today? 

13 

14 

IS 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

A. 

Q. 

A. 

Q. 

A. 

Q. 

A. 

Q. 

certification 

A. 

Q. 

A. 

Q. 

Yes , I did. 

Did you mail, as required by statute? 

Yes, I did. 

What did you mail? 

A Notice of Bearing as submitted. 

Okay . And when did you do that mailing? 

on December the 12th, 1997. 

And have you suhmj tted proof or 

with regard to mailing? 

Yes, we have. 

To Mr . Fulmer's Office? 

Yes, I have . 

Okay . And the cards are in the file? 

68 



1 A. Yes , they are. 

2 Q. Okay . 

3 A. Listed under Exhibit Number One. 

4 Q. ln the packet today? 

s A. Yes . 

6 Q. Okay. Three of the people signed for the 

7 mail and one was returned? 

8 A. That • s correct. 

9 Q. Did you also publish? 

10 A. Yes , we did, in the Bluefield Daily 

II Telegraph on December 19th, 1997 . 

12 Q. And you pub .. . okay, and did you publish the 

13 Notice of Bearing and the Exhibit A, which shows the unit? 

14 

IS 

A. 

Q. 

Yes, we did . 

This is an application to pool a unit within 

16 the Beatrice Sealed Gob, is it not? 

17 

18 

A. 

Q. 

That's correct , it is . 

What is the amount of production that 

19 the . . . that is allocated to each of the units within the 

20 sealed gob area? 

21 

22 

A. 

Q. 

Three ... three hundred and fifty (350) fo04CF . 

Okay. Who are the •. . are the .. . are the 

23 respondents identified here on Exhibit 83? 

24 

2S 

A. 

Q. 

Yes, they are . 

And their interest in tbe • . • in the ... in the 
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1 entire eighty (80) acre unit is identified as a pe.rc:ent.age 

2 unit, is it not? 

Yes, it i s . 3 

4 

s 

A. 

Q. 

A. 

Okay . Who is the applicant here? 

The app1icant is Buchanan Production 

6 Company. 

7 Q . Okay . Is Buchanan Production Couq•any a 

8 Vi rginia General Partnership? 

9 A. Yes, it. is. 

10 Q . AU right. It' a two partners, Appa1achian 

11 Operators and Appa1achian Methane? 

12 A. Yes, it is . 

13 Q . And are both .. . and is Buch . .. both of those 

14 partners indirect. wholly owned subsidiaries of MCN 

IS Co rporation? 

16 A . Yes, it is . 

17 Q. Is BPC authorized or Buchanan Production 

18 authorized to do business in Virginia? 

19 A. Yes, it is . 

20 Q . Who are you asking be appointed the 

21 designated operator? 

22 A. Consol, Inc. 

23 0. Okay. And is Consol, Inc . a Delaware 

24 Corporation? 

2S A. Yes, it is . 
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I 83? 

2 A. Yes, they were . 

3 Q. Did you wish to add any respondents or 

4 di.smiss any respondents today? 

5 A. No, we do not . 

6 Q. If you look at Exhibit A, page two (2) in 

7 your applicatio.n , that sets forth the percentage of interest 

8 to be pooled by t Ms application, does it not? 

9 A. Yes, it does . 

10 Q . And what type of interest and what 

II percentage does the application seek to pool? 

12 A. It seeks to pool 3 . 2092 percent of the oil 

13 and gas interest . 

14 Q. And what percent does the applicant own or 

IS lease of the coal and oil and gas interest? 

16 A. One hundred percent of the coal interest and 

17 96.7908 percent of the oil and gas interest. 

18 Q . Is there a well cost estimate included? 

19 

20 

A. 

Q. 

Yes, it is. 

And what ' s that estimate? 

21 A. That cost is one h•mdred and twenty-three 

22 thousand three hundred and fifty-eight dollars and ninety 

23 cents ($123,358 . 90). 

24 Q . This is an eighty (80) acre unit? 

25 A. Yes, it is . 
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I Q. Is it authorized to do business in the 

2 Cowmonwealth and does it ... has it registered with the DMME 

3 and does it have a blanket bond on fUe? 

4 

s 
A. 

Q. 

Yes. it does. 

Bas the management coi!Qnjttee of Buchanan 

6 Production COmpany delegated certain responsibilities to 

7 Consol, Inc .? 

8 A. Yes, it has, and those are listed as 

9 Exhibits Two. Three and Four . 

10 Q. In the packets? 

11 A. Yes. it i s. 

12 Q. Okay. And Consol has specified certain 

13 people with regard to the delegation of authority? 

14 A. Yes, i t bas . It's listed Claude Morgan as 

IS General Manager, William Gillenwater as Land Manager and 

16 Randy Albert as Regulatory Manager. 

17 Q. And the respondent's are identified in 

18 No tice o f Hearing? 

19 

20 

21 

22 

23 of them? 

24 

2S 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Yes. they are. 

There are five (5) of them? 

That's correct. there are. 

Okay. And their ... you bad addresses for all 

Yes, we did . 

And their addresses were listed in Exhibit 
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I Q. Save you a1so attached an Exhibit E, which 

2 sets forth the various interests that need to be escrowed? 

3 

4 

A. 

Q. 

Yes, we have. 

And it gives the names of the people 

S whose ... who are claimants and it gives their potential 

6 percentage in the unit, does it no t ? 

7 A. Yes, it does. 

8 Q. Wi th regard to people that you have 

9 successfully leased in this unit, could you tell the Board 

10 what the lease terms have been? 

II A. Yes, that • s o.ne-eigbth (l/8) royalty of a 

12 dollar per acre with a five (5) year term. 

13 Q. Okay . And this is a eighty (80) acre unit? 

14 

IS 

A. 

Q. 

Yes, it is. 

It's a sealed gob unit? 

16 A. In the Beatri ce mine . 

17 Q . How many wells? 

18 A. In t his unit, we have one well. 

19 Q . Okay. And again, we 're talking about 

20 production from below the Tiller Seam out of the Beatrice 

21 Seal Gob? 

22 A. That's correct, it is . 

23 Q . Just ... have you .. . have you and your • .. have 

24 you attached a draft proposed order? 

25 A. Yes, we have as Exhibit F, I believe . 
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l o. And essentially this draft order Exhibit F 

2 is the . . . is a clone, for a lack of a better term, of the 

3 standard order that Sandra Riggs uses? 

4 A. Yes, it is. 

5 o. And i t has been tailored to specliically 

6 perta~n to this unit? 

7 

8 

A. 

o. 
Yes, it has. 

The only other question I wou~d ask you with 

9 regard to that, at the top of the second page, whic h would 

10 part of a continuation of paragraph seven (7), there is a 

II discussion with regard to how production and cost would be 

12 al~ocated, correct? 

13 A. That's correct . 

14 o. And essentially this sealed gob unit gets 

IS allocated very similar to a ~rae "t ? U1U. • 

16 A. That •s correct, it vill . 

17 o. Okay. So, the allocation procedure would be 

18 to take the acres in any given tract that are within the 

19 eighty ( 80 ) acre unit, divide that by eighty ( 80 ) and that is 

20 the interest i n unit percentage, correct? 

21 

22 

23 allocated? 

24 

25 

A. 

o. 

A. 

o. 

That's correct, it is. 

And that would be how the royalty would be 

That's correct. 

And that's tbe type of calculation you • ve 
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l used in generat.ing those figures for Exhibit BJ and Exhibit 

2 E? 

3 A. Yes . 

4 Q. Is the plan of development here with regard 

S to this sealed gob unit a reasonable plan to develop within 

6 the allocation formul.a prescribed by the Board for the 

7 Beatrice Seal.ed Gob? 

8 

9 

A. 

Q. 

Yes, it is . 

Okay. And wil.l. it contribute to the 

10 protection of correlative rights of the owners in this 

II particular unit less in the likelihood of both physical. waste 

12 and economic waste? 

13 

14 

IS 

A. Yes, it "'-auld. 

Q. That's all I have. 

B.,.,..,..., ....,. .....,I .,..., - ll . l ' di . 
oro•u ""'"'"" mn : 1e me a~ ... et s scuss a~ 

16 paragraph seven (7) . 

17 

18 

MARK SWARTZ: Okay. 

BENNY WAMPLER : We've got a sealed gob unit that 

19 y ou 're treating as what? 

20 MARK SWARTZ : The Beatrice Seal.ed Gob is a pretty 

21 good (inaudible) area. And what ... what you did was ..• I 

22 forget what the number was, but we broke it into eighty (80) 

23 acre units . 

24 

2S 

BgNNY WAMPLER: Right . 

HARK SWARIZ: And so the paragraph seven (7) in the 
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I Exhibit F order essentially says that gas from any well in an 

2 eighty (80) acre unit within the Beatrice Sealed Gob shall be 

3 allocated only to that eighty (80) acre unit unless there's a 

4 combination and we're not asking for a combination today . 

S So, until the three hundred and fifty thousand (350, 000) 

6 ... the three hundred fifty (350) MMCP is produced, the 

7 allocation from the well will only be to this eighty (80) 

8 acre unit and it will be ... each owner • s percentage will be 

9 the acres in their tract that are within the eighty (80) acre 

10 unit divided by eighty (80), and that • s what that paragraph 

II is intended to say . 

l2 BENNY HAMPI.Iffi : And then what would happen after 

13 you obtained three hundred and fifty (350)? 

14 MARK SWARTZ: You'd have to shut in the well or 

IS move to combine, and in March we '11 be back here combining. 

16 Not necessarily with this unit, but we have some that we want 

17 to piggyback . The Board • s order , which I think I saw Tom 

18 sharing with you guys, there's a provision toward the tail 

19 end of it that allows- - - . 

TOM EULMER : Here, I have a copy. 20 

21 MARK SWARIZ: Well, if you ... let me just pick up 

22 one po int a s well . If you go to page four ( 4 ) • • • little e on 

23 page four (4 ) , that sets forth the allowable production of 

24 three hundred fifty (350) MMCP, which we've been talld.ng 

2S about . But it also goes on to provide for the allocation, 

76 

• 



1 which is essentially repeated in the draft order, the method 

2 of allocation . And then f ... little f on page four (4), which 

3 goes over onto t.he next page, t.alks about an ability to 

4 produce in excessive of allowable production, but you have to 

S come back to the Board and the Board bas to authorize the 

6 combination of two or more units to produce from a well . The 

7 theory being that if you've got a well done and you can 

8 produce multiple units, why spend more money. But you've 

9 required us to come back . Now, this S - 17 that we • re in front 

10 of you today is not a combination . It's a start up sort 

11 of .. . sort of unit. 

12 BENNX HAMpi.SR: Let me also take you to your 

13 Exhibit that you banded out today. I guess to Mr. Arrington. 

14 Mr. Karris is not a .. . currently the Executive Vice President 

IS of Consol, Incorporated, is that correct? 

16 LESLIE K, ARRINGTON : That 's correct, he is not. 

17 BENNX HAMpi.SR : Will these d ocument.s ... I guess, I • m 

18 asking a legal question now, need to be updated for this to 

19 be a valid resolution and---? 

20 MARK SWARTZ: I don' t think so. I mean, as long as 

21 he was the Vice President at the time . In fact, I would give 

22 you a definite no, they do not . I mean, be bad to be . .. bave 

23 the authority to do it when be did it, but . . . now, if Claude 

24 Horgan or Gill Gillenwater, Randy Albert were no longer 

2S around ... since they've got o.ngoing responsibilities, I 

n 



l think we would need to update that, but their ... all three of 

2 those fellows are around and still in those position.s. 

3 BENNX WAMPL5R: There are no other changes in here 

4 that you're aware of other than Mr . Karris that have occurred 

5 since this? 

6 HARK SHARTZ: Mr . Smith is still there. 

7 McDonald---? 

8 LSSLIE K. ABRINGTQN : Yes . 

9 MARK SWA&TZ : ---is still there . 

tO BENNX WAMPI•SR : The purpose of in.cluding the draft 

11 order response--- . 

12 MASK SWARTZ: Well , when you ... when the Board 

13 amended the regulations, you permitted people to go to much 

14 shorter forms and you' 11 notice that the Noti ce of Bearing 

15 and the application are much more simple and straight forward 

16 then they used to be . But there' s a due process requirement, 

17 I mean, in addition to the Board's requirements that people 

18 be apprised of what relief you're seeking and the reason I've 

19 attached the Board order i s it is the most specific 

20 indication that I can think of what we are actually seeking 

21 in terms of relief and are likely to get. So, if people look 

22 at that, that's ... rather than me surmnarizing it, we've just 

23 attached it . And also, the theory is that we will be giving 

24 Sandra Riggs this order on a disk with the blanks plugged in 

25 and we may make less mistakes going forward from a word 
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I processing standpoint . That's not necessarily guaranteed, 

2 but it's the theory . 

3 BENNY WAMPI·HR : Other que.stions for t .be members of 

4 the Board? 

5 BILL HARRIS: Mr. Cbal.rman, I do have one about the 

6 well. This shows the drilling of a new well . Is this 

7 nor ... well, there's nothing n.ormal about this . So, I 

8 guess . . . I just wondered what ... are there we~J.s in place 

9 already that can be used or converted? 

10 I.ESLIE K. ARftiNGTQN : Yes. Yes, there are. This 

II is a conversion well . 

12 en.r. HARRIS : So, this is a conversion . 

13 What . • . what ... now, I'm not sure what happens when you do a 

14 conversion . No, I 'm sorry. I guess, I'm not asking that. 

IS You knov, I guess I .. . when I look down the AFE I see dri.l1i.ng 

16 expenses and that sort of thing . I guess, that's ... is that 

17 the way that the amounts are nllocated or what? I guess---. 

18 I.gSLIE K. ARRINGTON : That's ... the total cost for 

19 t he well io nt the bottom there . That will be the cost that 

20 will be allocated and I believe that was a hundred and 

21 twenty- three thousand (123,000). 

22 Bn.r. HARRIS : Yeah. I'm not sure what I • m t.rylng 

23 t o ask . 

24 MAX r.ewis : That's a coal bed methane converted into 

2S a prov i sio nal well . 
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I BIJ,J, BARRIS: Oh, oh, okay . Okay . Yeah, it just 

2 hit me what's happening . Okay . Yes . Sorry. That's why you 

3 smiled. 

4 

5 

6 

7 Swartz? 

8 

I know . I j ust ... okay . Yeah. 

BENHY WAMPI.gR : Other questions? 

(No audible response .) 

BENNY HAMPLRR: You got anything further, Mr. 

HARK SHARIZ : If the application were approved, we 

9 wcu1d request that we be ... that the .. . that the motion a1low 

10 us to produce it today as opposed to waiting for the paper 

II wcrk since it • s apparently booked up and waiting for .. . just 

12 waiting for a Board order? 

13 

14 

(Review information . ) 

BENNY WAMPLER : Any further questions from members 

15 o f the Board? 

16 

17 

18 

19 

20 

(No audible response . ) 

BENNY HAMPLBR : Do we have a motion? 

DENNIS GARBIS : I make a motion for approva1. 

BILl, BARRIS : I second it . 

BENNY HAMfi.BR : The motion has been seconded. Any 

21 further discussion? 

22 (No audible response .) 

23 

24 

25 

BENNY WAMPLER : All in favor signify by saying yes . 

(All indicate in the affirmative . ) 

BENNY WAMPLER : Opposed, say n.o. 
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1 (No audible response .) 

., - BgNNX WAMPLER : You have approval . The next item 

3 on the agenda is a petition from Buchanan Production Company 

4 for pooling of coalbed methane unit identified as Y-19 in the 

5 Oakwood Coalbed Methane Gas Bill . This is docket number VGOB 

6 90 - 10/ 10- 0031 - 01. We 'd ask the parties that wish to address 

7 the Bo ard in this matter to come forward at this time. 

8 MARK SHABTZ : I'm Mark Swartz appearing for Buchanan 

9 Production Company and also Les Arrington. And I think tb.i.s 

10 Y-9 not 19, o r I've got it wrong. Let me look here .. . its Y-

11 9. 

12 TOM ftlUoiER : It was corrected later . I mean, i t 

13 was Y-9 . 

14 

IS MARK SHARIZ : Okay. You may have misspoken, Mr . 

16 Chairman . But I t hought you said 19 . 

17 BeNNY HAMPI.5R: I did say 19 . I was reading from 

18 the---. 

19 DgNNI S GABBIS : Yeah, it says 19 on the summary . 

20 BeNNY WJ\MPLER : ---on our summary. 

21 TOM P't.U.HgR : It was corrected though to Y-9 vben it 

22 vas propooed . 

23 MARK. SWARTZ : Okay . 

24 BeNNY WAMPLER : So, I ' ll correct that to 

25 methane ... coalbed methane unit identified as Y-9. Sorry 
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I about that . 

2 HARK SWARTZ : This ... just by way of introduction, 

3 you' 11 n.oti.ce the docket number here is 1990 and this tmi t 

4 was originally pooled in 1990 . And the reason we're back is 

5 between 1990 and today, everyone that we pooled in 1990, we 

6 have obtained a lease from . So, it ki.nd of became a 

7 voluntary unit . In tbe course of c ontinuing to do title wo.rk 

8 and so forth in the area and on this unit, Consol discovered 

9 that they bad mi.ssed a half (1 / 2 ) acre tract and the Minerva 

10 Osborne heirs who we haven't identified but there is a half 

II (1 / 2 ) acre tract out there that was not pooled in 1.990 and 

12 that we do not have a lease from and s o we need to g o back 

13 here to pool that interest and that ' s why you see 1990 docket 

14 number and it was necessary to come back. And Les and I will 

15 ta1k about that . But I just wanted to sort of focus you on 

16 why we are here today. 

17 BENN'f WNipl.BR : So, you had not identified them? 

18 

19 

MABK SWARTZ : Initially, no, we had not . 

20 LFSLIE K. ARRINGTON 

21 having been duly sworn, was examined and testified as 

22 f o llows : 

23 DIRECT E:XAMINATION 

24 OQESTIONS BY MB. SWARTZ: 

25 Q. Les, you're still under oath . You need to 
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I state your name . 

2 A. Leslie K. Arrington. 

3 Q. Who do you work for? 

4 A. Consol, Inc. 

s Q. Did you participate in drafting the notice 

6 and application and did you in fact sign them with regard to 

7 this hearing today? 

8 

9 

A. 

Q. 

Yes, I have. 

Okay . Could you explain to the Board what 

10 happened with regard to the initial pooling and leasing and 

II why we are here today? 

12 A. Yes . Originally. as the unit was drafted. 

13 there was some outstanding interest which was pooled in 1..990. 

14 It was only pooled as an Oakwood I . And then as we acquired 

IS OXy and continued to do our mapping and so forth and leasing. 

16 we have leased all the interests that was outstand ing and 

17 ! c r eed poolecl a t that time. Uovever. ;tO we drafted our 

18 property in doing title work. we did discover that there vas 

19 a half ( 1 / 2 ) acre interest that was missed. And that's the 

20 reaoo n we're here today . 

21 

22 as well 7 

23 

24 

25 

Q. 

A. 

Q. 

A. 

And the application today is for Oakwood U 

That ' s correct. it is. 

Okay. so. that is also a change? 

Yeo. 
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1 Q. And in the yellow booklet that you 1 ve passed 

2 out today, did you include as really the last page a map of 

3 the long wall panels affecting this unit ? 

4 A.. Yes, I did . And I bad two copies of the 

S document that was submitted to the Board and on.e of my copies 

6 had the map and one did not . So, I wasn 1 t sure whether the 

7 map vas included in the ... in it or not. So, I did include it 

8 in the exhibits today . 

9 Q. Okay . Who is the applicant with regard to 

10 this application? 

11 

12 

A. 

Q. 

The applicant is Buchanan Production. 

And Buchanan Production is a Virginja 

13 General Partnership? 

14 

IS 

A. . 

Q. 

Yes , it is. 

Its partners are Appalachian Operators and 

16 A.ppctlacbinn Motbane and both of those coapanies are wholly 

17 owned indirect subsidiaries of MMCN Corporation? 

18 A. Yes, they are . 

19 Q. Is BPC authorized to do business in 

20 Virginia? 

21 A.. Yes, it is . 

22 Q. Who are you asking be appointed designated 

23 op ... well, who are you asking to be redesignated as the 

24 o perator? 

2S A. . Consol, Inc . 
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1 

2 

3 

Q. 

A. 

Q. 

Okay. And Consol is a Delaware Corporation? 

That • s correct. 

Autho.rized to do business in the 

4 Commonwealth, registered with the DKHE and it has a blanket 

S bond on file? 

6 

7 

A. 

Q. 

Yes, it does . 

And again, we have the delegation of 

8 responsibility by Buchanan Production to Consol, Inc . ? 

9 A. That's correct and that's listed in the 

10 exhibits as Exhibit Two, Three and Four with Claude Morgan as 

11 General Manager, William Gillenwater as Land Manager and 

12 

13 

14 

1S 

16 

17 

18 

19 

20 

21 

22 

23 

Randy Albert as Regulatory Manager . 

Q. And the respondents here are who or what? 

A. It was a Minerva Osborne heirs . 

Q. And you've identified the heirship, but I 

take it have not been able to as yet id.entified the heirs? 

A. No, sir, it is quite some time ago. 

Q. That the heirship was created? 

A. That's correct . 

Q. Okay. Is there an ongoing effort to try 

and ..• try and locate these people? 

A. 

Q. 

Yes, it is . 

Do you want •.. but at the present time their 

24 addresses are . .. their identities are unknown and their 

25 addresses are unknown? 
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1 

2 

A. 

Q. 

That 's correct . 

so. we are going to need an escrov just for 

3 the unknown issue as well? 

4 

5 

A. 

Q. 

That's correct. 

Do you vi.sh to add anybody or subtract 

6 anybody as a respondent? 

7 A. Wel~. we'd like to have dismissed the 

8 original persons pooled, vhich are Mary Lester. Edith 

9 Singleton. Audrey Boyd Perki ns, C1ayton Perkins and Ed Boyd. 

10 Q. 

II dismissed? 

12 A. 

13 been leased . 

14 Q. 

1S A. 

16 Q. 

17 A. 

18 Q. 

And vhy are you aski.n.g that they be 

The interest that was originally pooled bas 

Okay. So, they've executed leases? 

Uh- hub, yes . 

Obviously. there was n.o mail i ng here? 

That's cottect. there vas not . 

Okay . Was there publication? 

Yes. there vas. December the 19th. I 

20 believe ... 19th. 1997 in the Bluefield Duly telegraph. 

19 A. 

21 

22 exhibits? 

23 

24 

25 

Q. 

A. 

Q. 

A. 

And that's behind tab one in the book of 

Yes. it is . 

And you published the notice and the map? 

Yes. ve did . 
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1 Q. What interest does this application seek to 

2 pool if you'd refer to Exhibit A, page two (2)? 

3 A. Its 0 . 625 percent of the oil and gas 

4 interest . 

s Q. Okay. And what percentage of the coal and 

6 oil and gas interest does the applicant own, lease or 

7 otherwise control? 

8 A. Okay. That was one hundred percent of the 

9 coal and 99 . 375 percent of the oil and gas . 

10 Q. And what are the lease terms that you've 

1 1 offered to the people that you've rented from or leased from 

12 since the pooling in 1990 up till today? 

13 A. For a coalbed methane lease it's a dollar 

14 per acre, with a one-eighth ( l /8) royalty, five (5) year 

IS term. 

16 Q. And would you recommend those terms to the 

17 Board f or the Order? 

18 

19 

20 

21 

A. 

Q. 

A. 

Q. 

Yes, we do . 

Y-9 is an eighty (80) acre unit? 

Yes, it is . 

It ' s over the top of a portion of the VP- 8 

22 mine, is that correct? 

23 

24 

A. 

Q. 

Yes, it is . 

And is the expectation here that it would be 

25 producing active gob in the future under Oakwood II? 
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1 

2 

3 

A. 

Q. 

A. 

4 of the VP-8 mine. 

s Q. 

Yes, it is. 

And does it lie over two longwall panels? 
. 

Yes, the six (6) and seven (7) west pane~s 

Okay . Does ... is there an Exhibit G-1 

6 probably the very last page of the application? 

7 

8 

A. 

Q. 

Yes, it is. 

And does that allocate . .. does that set fotth 

9 the allocation percentage and then al~ocate costs to th.e Y-9 

10 unit? 

11 A. Yes, it does . OUt of th.e six (6) vest panel 

12 its 7 . 39159 percent of the production, and in seven (7) west 

13 its 11 . 59219 percent . 

14 Q. Okay . And the total costs allocated to the 

IS Y-9 unit? 

16 A. Two hundred and sixty-eight thousand thirty-

17 seven dollars and fifty- seven cents ($268,037.57). 

18 Q. You've attached two APE's or estimated cost 

19 Exhibit c, is correct? 

20 

21 

A. 

Q. 

Yes, we have . 

Have you ... all right . Have you tried to 

22 average those for purposes of Exhibit G? 

23 A. Yes, we did . We averaged the six (6) west 

24 panel with a average depth of eighteen hundred and thirt:y-

25 three (1833) feet at a cost of a hundred and ninety-three 
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1 thousand ni.ne hundred and sixty- eight. dollars and thirty 

2 cents ($i93,968 . 30) and for the seven (7) west panel, average 

3 depth of two thousand and seventy- two (2072) feet would cost 

4 of two hundred and three thousand six hundred and sixty-six 

S d.ollars and sixty cents ($203. 666 . 60). 

6 

7 

8 

9 

10 

11 

12 

13 

Q. So, the two estimated well costs are 

actually averages of the we1ls collectively in the two 

panels? 

this ... on 

A. 

Q. 

this 

A. 

Q. 

Yes. they are . 

Okay. And those wells are depicted in 

Exhibit? 

On the Exhibit G. llh-tUJh . 

Okay. The ... for purposes of • •• is this ... is 

14 this a fee interest or is there going to be ... once these 

15 people, if and when these people are identified, is there 

16 going to be •.• required to be in escxow? 

17 

18 

19 

20 

21 

22 

23 

24 

25 

conflict 

unit and 

A. 

Q. 

A. 

Q. 

escrow 

A. 

Q. 

Yes, it is. 

Okay . And so you submitted an Exhibit B? 

Yes, we have . 

So, this would be in ... this vculd be a 

interest? 

Yes, it would . 

Okay. And it sets forth the interest in the 

the interest in the two panels? 

A. Yes, it does . 
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J 

? -
3 

4 

5 

6 

7 

8 

division 

control? 

interest 

Q. For purposes of royalty for production, the 

of interest. in six (6) west and seven (7) west would 

A. Yes . 

Q. And for purposes of allocation of costs, the 

in the unit. would control? 

A. Yes. 

Q. And agai.n, we've submitted an Exhibit. F or a 

9 draft. order? 

JO 

I I 

A. 

Q. 

Yes, we have . 

And just. to indicate, I would t.ry tailo.r 

12 this ... if you'll look at paragraph five (5), dismissals, have 

13 we in fact listed the people that. we've asked be dismissed? 

14 

IS 

16 

17 Board? 

18 

19 

A. Yes, we have . 

Q. That's all I have. 

BENNY WAMPLER : Questions from members of the 

(No audible response . ) 

BENNY WAMPLER : The Osborne heirs are in the 

20 2D ... t.ract. 20, is that right? I'm looking at Exhibit E. Did 

21 it affect. any of the other percentages? 

22 r.ESLIE K. ARBINGTQN : Yes, they were under tract 

23 20 . No. I d on't ... maybe I • m not. quite understanding the 

24 question first. . 

25 BENNY WAMPL2R: All of these percentages on Exhibit 
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I E are recalculated? 

2 

3 

4 

LESLIE K. ARBINGTQN : Yes, they are . 

BENNY WAMJ?I.ER : Okay . 

HARK SWABTZ : But the . . . all of the people whose 

5 percentages change except for the people we're poo}jng here, 

6 you have leases from? 

7 I.f.SLIB K. ABRING"tON: That's correct, we do . 

8 MARK SWARTZ: Just . .• I just wanted it on the 

9 record . 

10 BENNY WAHPLSR: That's fine . Any other questions 

II fz:om members of the Board? 

12 (No audible response . ) 

13 BENNY HAHPLBR : Do you have anytbi ng further? 

14 HARK SHARTZ : No . Oh, except for, as long as this 

15 unit is in production, I would like it effective today, i£ we 

16 could, if it's approved. 

17 BENNY HAMPI.HR: You see any problems vith that, Mr. 

18 Pu1mer7 

19 

20 

TOM FULMER : No . 

BENNY HAMPLHB : Do we have a motion? 

21 BILL BARRIS : Mr. Chairman, I move we grant the 

22 application as presented . 

23 

24 

2S 

BENNY HAMPLHB: Second? 

DENNlS GABBIS : I'll second. 

BENNY WAMJ?I.SR: Motion to second . Any further 
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I discussion? 

2 

3 

4 

s 
6 

7 

8 

9 

(No audible response.) 

BSNNY WAKPLSR : All in favor signify by saying yes. 

(All indicate in the affirmative.) 

BSNNY WAMPl·SR: Opposed, say no. 

(No audible response.) 

BSNNY WAKPLER : You have approval . 1'hank you . 

HARK SWARTZ: Thank you all . 

BSNNY WAKPLSR: That concludes the items for 

10 today•s agenda . Thank you all. Thank you very much. 

11 

12 

13 STATE OF VIRGINIA, 

14 COUNTY OF BUCHANJW, to-wit: 

IS I, SONYA MlCHB!.J,E BROWN, Court Reporter and Notary 

16 Public for the State of Virginia , do hereby certify that the 

17 foregoing public hearing was recorded by me on a tape 

18 recording machine and later transcribed under my supervision. 

19 Given under my band and seal on this the 16th day 

20 of February, 1998 . 

21 

22 

23 My commission expires August 31, 2001 

24 

2S 
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