


DMME Gas and Oil Regulatory Advisory Panel Meeting #5
Wednesday, September 24, 2014
9:00 a.m.
UMW Dahlgren Campus – University Hall
King George, Virginia


Meeting Summary

Panel Members Present

	Sonny Ciampanella – CNX Gas Company, representing VOGA
	Nikki Rovner – The Nature Conservancy
	Bruce Prather – Consulting Geologist, representing the Virginia Gas and Oil Board
	Eric Gregory – County Attorney for King George County
	Ernie Aschenbach – Department of Game and Inland Fisheries
	Jutta Schneider – Department of Environment Quality
	M. Ann Neil Cosby – Attorney, Sands Anderson
	Rick Cooper – DMME, Director of the Division of Gas and Oil (DGO)

Panel Members Absent

	Roger Deel – Citizen Member, Southwest Virginia
		
DMME Staff

	Michael Skiffington, Program Support Manager
	Conrad Spangler, DMME Director
Bradley Lambert, DMME Deputy Director
	
Mr. Michael Skiffington called the fifth meeting of the DMME Gas and Oil Regulatory Advisory Panel to order at 9:05 a.m. The panel members introduced themselves.  

Ms. Ruby Brabo, member of the King George County Board of Supervisors, welcomed everyone to the meeting.

Mr. Skiffington provided a brief overview of the DMME, the history of hydraulic fracturing, drilling requirements in Tidewater Virginia, a recap of the Panel’s previous four meetings, and the next steps in the regulatory process.  Mr. Skiffington noted the RAP would be convened to review the draft regulations once they are drafted.

Ms. Jutta Schneider reviewed the Department of Environmental Quality’s Environmental Impact Assessment (EIA) requirements in Tidewater Virginia, highlighting the purpose and applicability; general information requirements; economic, fiscal, secondary environmental impacts; and the coordination process.



Panel Discussion on Drilling Requirements in Different Regions of the Commonwealth

Mr. Skiffington reviewed the changes in the September 24th Draft Discussion Document:

· Page 6, line 156 – Added definition of Tidewater Virginia:  

Tidewater Virginia” means the region defined in § 62.1-44.15:68 of the Code of Virginia.

· Page 6, line 171 – Added language to Section 4VAC25-150-30, Other Laws and Regulations:  

Nothing in this chapter shall relieve a permittee of the duty to comply with other laws, regulations and local land use ordinances.

· Page 7, lines 180-185 – Added language drawn from DEQ’s existing regulations, 9VAC25-210-75, regarding the pre-application review process:  

3. For an application for a permit to drill for gas or oil in Tidewater Virginia, a pre-application review panel shall be convened prior to submission of the application.  The pre-application review shall ensure potential applicants are aware of the requirements established in §62.1-195.1 of the Code of Virginia and 9VAC15-20.  The department, in conjunction with the Department of Environmental Quality, shall conduct the review.  No application for a permit to drill for gas or oil in Tidewater Virginia shall be accepted until the review takes place.

· Page 10, lines 278-281 and 290-291:  added language regarding permit modifications: 

5. Upon receipt of an application for a permit modification for a well in Tidewater Virginia, the director may require additional documentation to supplement information submitted to the department pursuant to § 62.1-195.1(B) of the Code of Virginia.  If additional documentation is required, the operator shall submit to the director and the Department of Environmental Quality.

C. The director may not issue a permit to drill for gas or oil or approve a permit modification for a well where additional documentation is required pursuant to 4VAC25-150-110(B)(5) in Tidewater Virginia until he has considered the findings and recommendations of the Department of Environmental Quality, as provided for in § 62.1-195.1 of the Code of Virginia and, where appropriate, has required changes in the permitted activity based on the Department of Environmental Quality's recommendations.

The panel discussed these as well as additional suggested changes.  

Eric Gregory:  All local land use should require certification of compliance by the local authority.

Ann Neil Cosby:  Agreed that this certification should be required and added to regulations – page 10, line 296, Section F.  Local governments should also be included in the pre-application review process and added to the regulations – page 8, line 219, No. 15.

Bruce Prather:  Asked how difficult it would be to get these certifications and the specific time frames for getting the certifications.  The time factor could be a handicap.

Eric Gregory:  The DEQ presentation was helpful.  Regarding the requirement to submit comments to DEQ within 50 days, the regulations aren’t clear that local governments have the same 50-day review as state agencies do.  He asked if the RAP could recommend that DEQ open the EIA regulations.

Jutta Schneider:  While the EIA regulations are not open for review, DEQ can take comments under consideration for future guidance.

Ann Neil Cosby:  Technical point, line 218 – should specifically cross reference DEQ regulation for clarification.

Eric Gregory:  The last sentence (line 185) in the new language added to section 4VA25-150-80, No. 3 needs to be changed from “takes place” to “ is completed.”  He also requested that local government be included to participate in the DMME pre-application review.

Jutta Schneider:  Asked if DMME additional financial assurances have been considered for Tidewater 

Bruce Prather:  There should be no additional financial security other than what DMME requires.

Rick Cooper:  Explained the bonding process and that additional money could be accessed if required.

Eric Gregory: Gas and oil operators are responsible corporate citizens.  However, the DMME Water Complaint History Report demonstrates that incidents do happen.   It’s reasonable to put best management practices in place to protect against potential impacts.  He recommends that DMME include financial assurance requirements in the regulations to address the Tidewater areas.

Ann Neil Cosby:  Agrees with the concerns and thinks DMME should address/analyze financial assurances in the regulations.  Be specific to ensure financial assurance covers water supply impact.  She also recommends that the DEQ regulations include that some type of water analysis should be provided. 

Jutta Schneider:  Physical conditions are addressed in DEQ’s EIA regulations.

Ernie Aschenbach:  The RAP needs additional information on water sheds to determine if financial assurance is required.

Ann Neil Cosby:  Even if DEQ and other agencies submit concerns through the EIA, DMME still has the final authority to issue the permit. Regulations need to be tightened to assure protection for Tidewater.  

Eric Gregory:  While the DMME-DEQ Memorandum of Agreement addresses this, this document isn’t permanent and can be changed.  He agrees financial assurances should be incorporated into the regulations as a requirement or at least as a guidance document.

Ann Neil Cosby / Eric Gregory:  Modify line 293 of Section C, permit modifications to strike the language “where appropriate” to enforce the process that DMME must cooperate/consult with others.

Michael Skiffington:  The General Assembly has designated DMME as the regulatory authority. DMME would want to discuss this with the Office of the Attorney General (OAG) since it goes beyond what is in the Code of Virginia.

Ann Neil Cosby:  Regulations are intended to implement the law.  There is no conflict since it still leaves the authority with the DMME Director but indicates what is to be done with the recommendations.

Nikki Rovner:  This change is asking for DMME to consider DEQ’s comments.

Michael Skiffington:  This is a higher level policy recommendation.  He asked the RAP what the RAP wants this higher level policy recommendation to accomplish.

Ernie Aschenbach:  All DEQ and sister agencies’ concerns shall be fully and objectively considered by DMME.

Ann Cosby:  Agrees with this policy statement but the language “where appropriate” should also be stricken from the regulations.

Michael Skiffington: DMME will discuss this with the OAG.

Following is a summary of the Panel’s recommendations:

4VAC25-150-80: Application for a permit, Section C:

1. Page 8, line 218: Cite DEQ regulations for clarification
2. Page 8, line 219:  Insert proposed new language as No. 15 regarding the pre-application review to include local government in the review process.

4VAC25-150-160: Approvals of permits and permit modifications:

3. Page 10, line 292:  Strike the words, where appropriate, to ensure DMME fully and objectively considers all comments and concerns submitted by DEQ and other state agencies.  Mr. Skiffington said DMME will need to discuss this recommendation with the Office of the Attorney General.

4. Page 10, line 296:  Insert proposed new language as Item F to include certification of compliance with local government ordinances.

5. DMME review financial assurance requirements to consider if additional requirements are needed to address needs and concerns of Tidewater Virginia.  Ensure that water supply impact is covered.

As the regulatory authority, DMME will make the final determination as to what recommendations to formally adopt in the proposed regulations.

Public Comments

Linda Muller, Rappahannock Sierra Club:  She voiced her concerns with water contamination and wants assurance from the state that his will be highest priority and that it will conduct a proper evaluation to ensure water resources are protected.  The state should err on the side of caution. She hopes that no permits will be issued.

Chris Moore, Senior Scientist-Chesapeake Bay Foundation:  The regulation discussions did not adequately address watershed / infrastructure issues. The TMDL (Total Maximum Discharge Load) should be monitored and any new sources that may attribute to the pollution of the Chesapeake Bay.

Linda Burchfiel, Sierra Club:  She discussed the ramifications for hydraulic fracturing.  There are still many issues which pose threats that haven’t yet been addressed.  She hopes DMME and the panel will address more of these issues.  It would be a mistake to grant any permits before these new regulations are in place. 

Rick Parrish, Southern Environmental Law Center:  At the last RAP meeting, there was discussion of expanding the area of baseline testing to add methane.  He thought the panel had agreed it should be added and asked that they reconsider this. He recommended that Virginia conduct a statewide comprehensive health and safety study on the effects of hydraulic fracturing, as the state of Maryland did.  The Governor of Virginia does not need statutory authority to direct this study.  He asked that state government consider how to best address this issue before going down this path.

Kenneth Snow, Shore Exploration Corporation:  Shore Exploration appreciates Virginia’s comprehensive laws and views them as protection for the company to safely drill.  Shore is environmentally conscious and intends to comply with all rules and regulations.  Hopes production will be allowed in Virginia. It would be good for the state’s economy.  There are some people who want to continue this review process so leases will run out.  He also asked when a document would be released so people will know what to expect.  

Mark Kersey, Virginia citizen:   Would like to see us start thinking of different ways to produce energy and stay away from fracking.

John Bloom, Chairman, Sierra Club:   Assessment of public health issues needs to be expanded.  The scope of the panel’s review has been constrained and a broader, more robust review of the regulations is needed.  The Virginia Health Department should have an important role in this review and he expressed concern that a public health representative did not serve on this panel.   A health impact assessment is needed and should be made part of this process, similar to EIA review.  There are a number of new studies on health impacts, i.e. Cornell.  He hopes DMME will review these studies in this process.

Larry Land, Virginia Association of Counties:  To address the local government certification issues, VA Code Section 62.1-44.3 can serve as language template.  Solid Waste Management regulations can serve as a template for the financial assurance compliance issues.

David Clark, Virginia Oil and Gas Association:  Referencing the DMME water complaint handout, Mr. Clark pointed out that this was a list of complaints and not incidents.  Many causes of concerns were not related to gas.  Those complaints related to gas were temporary in nature and addressed by the gas industry.  Certification of local ordinance compliance is not necessary since the authority is already included in local government laws.  If local government compliance certification in permit application is being considered, strict timelines for approval first need to established.  He strongly opposes any regulation that would impose all local ordinance compliance, other than local land use ordinance.  He also opposes DEQ’s co-authority with DMME.  The General Assembly rejected this suggestion and said DMME has the authority  to make the decisions.

David Kelsey, Caroline County landowner:  Encouraged the development of the gas and oil industry Spoke of Caroline County’s demographics and the low average income of its citizens.  Need to work together to make this happen and figure out how to do it safely.   It can impact people’s livelihood.  The County and the Country needs this.

Tommy Upshaw, Caroline County landowner:  He is in favor of the drilling process and encouraged doing whatever is needed to get it approved.  He’s not a supporter of DEQ.  Drilled years ago in Virginia, and DEQ shouldn’t have waited so long to address the regulations.


The meeting adjourned at 12:11 p.m.
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